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STATEMENT OF QUESTIONS PRESENTED 


1. Whether second degree murder and manslaughter are 
lesser included offenses under a felony murder count, and 
if so, whether appellant was prejudiced by failure to instruct 
the jury that it might convict appellant of one of the lesser 
offenses. 


2. Whether the first degree murder statute, D.C. Code 
§ 22-2401, required allegation and proof under appropriate 
instructions that appellant was ‘‘of sound memory and 
discretion.”’ 


3. Whether appellant’s convictions are vitiated by the 
revelation and use on cross-examination and in summation 
of admissions obtained from appellant during an unneces- 
sary delay in arraignment, and while without assistance 
of counsel; and by the unrestricted use of co-defendant’s 
pre-arraignment confession, implicating appellant, which 
was obtained during detention of co-defendant as an alleged 
material witness, without access to counsel, following a 
prior period of prolonged interrogation without food or 
sleep. 


4. Whether the court below erroneously admitted items 
purportedly obtained pursuant to a search warrant but not 
listed thereon. 


5. Whether the court below erroneously excluded testi- 
mony designed to show that appellant was placed under 
arrest prior to the killing, and that co-defendant’s confes- 
sion was coerced during a period of illegal detention. 


6. Whether appellant was erroneously denied the right 
to inspect and use the police service records of the deceased 
and of the only prosecution eyewitness to the killing, and 
the statements of witnesses. 


7. Whether the evidence was sufficient to establish be- 
yond a reasonable doubt that a felony was still in progress 
at the time of the alleged felony murder. 


8. Whether the charge to the jury failed clearly to define 
the ‘‘elements’’ of murder, the meaning of ‘‘arrest,’’ and 
the law of self-defense. 


9. Whether, notwithstanding the absence of a request, 
the court below should have instructed the jury that the 
unimpeached evidence of appellant’s good character could 
create a reasonable doubt as to his guilt. 


10. Whether the inconsistency of the verdict as to the 
two co-defendants on the felony murder count warrants a 
new trial in the interest of justice. 


Jurisdictional Statement 
Statement of the Case 
Statutes and Rules Involved 
Statement of Points 
Summary of Argument 


Argument 


I. The Question of Whether Appellant Was 
Guilty Only of the Lesser Included Offense of 
Second Degree Murder or Manslaughter 
Should Have Been Submitted to the Jury .... 


. Appellant Could Not Properly Be Convicted 
of First Degree Murder Where It Was Neither 
Alleged Nor Proved Under Appropriate In- 
structions That He Was ‘‘Of Sound Memory 
and Discretion’’ 


. The Convictions on Both Counts Were Secured 
Through Information Obtained in Violation of 
the Mallory Rule and of the Fifth and Sixth 
Amendments 


. The Convictions on Both Counts Were Secured 
Through the Use of Evidence Obtained in Vio- 
lation of the Fourth Amendment 


. The Court Erroneously Excluded Testimony 
Essential to Establishing That Appellant Was 
Placed Under Arrest Prior to the Killing, and 
Testimony Showing That the Police Obtained 
Incriminating Statements Under Circum- 
stances That Should Have Rendered Them In- 
admissible 


. Appellant’s Right to Use and Inspect Rele- 
vant Records and Statements Was Errone- 
ously Denied 
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. The Evidence as to Whether a Robbery Was 
Still in Progress at the Time of the Shooting 
Was Insufficient to Support a Conviction of 
Felony Murder, and Required a Verdict of 
Acquittal on the Felony Murder Count 


The Charge to the Jury Did Not Clearly De- 
fine the ‘‘Elements’’ of Murder, the Meaning 
of ‘‘Arrest,’’ and the Law of Self-Defense ... 


. The Court Should Have Instructed the Jury 
That Unimpeached Evidence of Appellant’s 
Good Character Would Afford a Basis for a 
Finding of Reasonable Doubt as to His Guilt 50 


X. The Inconsistency of the Verdict as to the 
Two Co-Defendants on a Capital Charge War- 
rants a New Trial in the Interest of Justice .. 52 


Conclusion 
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Appeal From Judgments of the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


Appellant was convicted in the United States District 
Court for the District of Columbia under D.C. Code §§ 22- 
9401 and 22-2901. On June 30, 1960, judgment of conviction 
was entered on each count and appellant was sentenced to 
death (J.A 394-96). On the same day, appellant was granted 
leave to proceed on appeal without prepayment of costs 
(JA 397-98), and notice of appeal was filed on July 7, 1960 
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(JA 397). The jurisdiction of this Court is invoked pur- 
suant to 28 U.S.C. § 1291. 


STATEMENT OF THE CASE 


On February 15, 1960, appellant and his brother, Ray 
S. Coleman, were jointly indicted in Criminal No. 163-60 
on six counts (JA 23-25). Count one alleged the murder 
of police Private Donald J. Brereton, committed in the 
perpetration of a robbery from Benjamin Bookoff. Count 
two alleged the premeditated murder of Brereton. Count 
three alleged a robbery of $197 from Bookoff. Counts four, 
five, and six alleged assaults against police Private Clyde 
R. Winters. After the trial opened the prosecution suc- 
cessfully moved to dismiss counts two, four, five and six 
(JA 3435). Defense motions to reinstate count two were 
twice denied (JA 35, 331). Appellant’s pre-trial motion 
for discovery and inspection was also denied (JA 26-29). 


On May 31, 1960, the case came on for trial before Judge 
Letts (JA 33). From the evidence which was admitted, 
the jury could reasonably have found the following. On 
the evening of January 7, 1960, Metropolitan Police Force 
Privates Brereton and Winters were ‘‘staked out’’ in the 
rear of the LeDroit liquor store, Benjamin Bookoff pro- 
prietor, to thwart a robbery ‘‘in case it happens’’ (JA 38). 
An hour or more later, appellant and his brother Ray 
entered the store (JA 40, 66). Appellant purchased a bottle 
of whiskey, costing $1.45, and gave Bookoff a five dollar 
bill in payment (JA 67). While appellant was waiting for 
his change, his brother placed a pistol on the counter and 
told Bookoff to lie down (JA 67). Bookoff, complying, 
called to the policemen, who rushed out from hiding (JA 41, 
67-68). Appellant, who had started to take ‘‘some money”’ 
from the register (JA 340), broke off his attempt and fled, 
with his brother in the lead (JA 41, 244, 340-41). Once 
outside, the brothers ran in different directions, and Ray 
eventually escaped (JA 244-45). Only appellant, who was 
unarmed (JA 348), was pursued by Winters and Brereton 
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(JA 42, 60). Shots were fired at appellant, and he sought 
to take refuge in a recess in a dimly lighted, unfamiliar 
alleyway (JA 42-43, 54-55, 342-43). Winters, who knew 
the alley, preceded Brereton, cornered appellant, and or- 
dered him at gun point to put up his hands (JA 43-44, 
55-56, 60-61). 


There was a conflict in testimony between appellant and 
Winters, as to whether appellant had complied with Win- 
ters’ order and surrendered in the brief interval before 
Brereton ran up between them (see JA 44-45, 50, 343-46, 
373-74). There was also a serious conflict as to what 
transpired when Brereton reached appellant. According 
to Winters’ testimony, Brereton was grabbed by appellant, 
who wrested Brereton’s gun from him, and felled him with 
a shot; appellant then shot Winters (whose own pistol 
was drawn), and before fleeing apparently fired a second, 
fatal shot into Brereton as he lay on the ground (JA 44-46, 
57-58; see also Tr. 1060-61). According to appellant’s 
testimony, after appellant’s surrender Brereton rushed up, 
waved his gun in appellant’s face, and threatened to shoot 
him; appellant, in mortal fear, tried to push the gun away, 
and in the ensuing struggle the shots were discharged 
(JA 343-44). Brereton’s finger was on the trigger through- 
out the shooting; after sustaining his second wound, Brere- 
ton fell, and appellant took the gun and fled (JA 345, 
351-52). 


About 1 a.m. next morning, January 8, waiting police 
arrested Ray in front of his house as he returned home 
(JA 170, 190). He was taken to the Homicide Squad office, 
and there interrogated by numerous police officers through 
the night, thus being deprived of any sleep and until about 
1:30 p.m. receiving no food (JA 125-32, 149, 172-86, 200-01). 
There is conflicting testimony as to whether he was beaten 
by the police (ef. JA 127, 147, 201 with JA 177-81). Ata 
19-man line-up staged about 9 a.m. that morning, January 
8, he was the only one whom Bookoff picked out as looking 
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like one of the robbers (JA 128, 153-54). He was then 
returned to the Homicide Squad until 2 p.m., when he was 
taken, allegedly in handcuffs, to the Federal District Court 
(JA 142-43, 173, 285-87). Ray’s wife and appellant’s girl 
friend, both of whom had been held by the police since the 
previous night (JA 162, 203), were brought into Federal 
District Court with Ray (JA 17, 142-43). There, upon the 
government’s petition, Judge Holtzoff ordered all three 
held in $50,000 bond as material witnesses in the case of 
United States v. William C. Coleman (JA 16-20). The 
three respondents took no part in the proceedings before 
Judge Holtzoff; the court never addressed them, or in- 
formed them of the nature of the proceeding, or asked if 
they could post the bond (JA 17-20). 


On January 9, about 9:05 a.m., appellant surrendered to 
agents of the F.B.I. (JA 138, 141). After routine process- 
ing, they turned him over to the Metropolitan Police (JA 
139-40, 353). He was not ‘‘arraigned’’ until 3:30 or 3:45 
p-m. (JA 120). In the interim, police interrogation finally 
elicited an admission that he had participated in the rob- 
bery, though not the shooting, and this was reduced to a 
written statement about 12:45 p.m. (JA 108-12). Since the 
prosecutor said he would not ‘‘use’’ appellant’s admissions 
in the trial, the circumstances of appellant’s interrogation 
were not made the subject of detailed testimony (JA 235-36, 
239). 


At about 2 pm., January 9, Ray, who was still being 
held as a material witness, was brought to the Homicide 
Squad office and confronted with William’s statement (JA 
112-13). Thereupon Ray confessed the robbery, while at- 
tributing the shooting to appellant (JA 113-15, 244-46, 
258-64). In an attempt to exculpate himself from a murder 
charge, Ray then went with the police to the liquor store, 
re-enacted the robbery, and led the police to the spot where 
they recovered the gun he had hidden on January 7 in his 
flight from the liquor store (JA 115-18, 246-51). 
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The circumstances of Ray’s confession were brought out 
during a lengthy ‘‘trial within a trial’’ outside the jury’s 
presence (JA 99-233). The court rejected defense con- 
tentions that the confession was inadmissible (JA 100-01, 
104, 106, 237-43), and over objection admitted, in addition 
to the confession, evidence of the re-enactment of the crime, 
of the finding of the gun, and the gun itself (JA 24451, 
274-83). The jury was instructed to consider the confes- 
sion only if it found the confession voluntary (JA 385). 
Ray’s confession also implicated appellant in the robbery 
and murder; and, when the contents of the confession had 
been testified to by police Lt. Daly, on cross-examination 
Ray’s counsel was allowed, over appellant’s objection, to 
elicit confirmation that the appellant was the “‘other fellow’’ 
to whom the confession referred (JA 258-64). Appellant’s 
own pre-arraignment admissions were not introduced into 
evidence as such. But they were thrice brought to the 
jury’s attention, in cross-examination of the appellant and 
of Lt. Daly and in the prosecutor’s summation (JA 353, 
258-64, 377). 


On June 10, the case was sent to the jury (JA 390). 
The jury was not instructed that it might convict appellant 
of second degree murder or manslaughter. After some 27 
hours, the jury returned a verdict convicting appellant of 
both the robbery and the felony murder but co-defendant 
only of the robbery (JA 391-93). Appellant’s motion for 
acquittal on the felony murder count, made at the close 
of the prosecution’s case and renewed while the jury was 
out, was denied (JA 323-25, 391). On June 30, the court 
denied appellant’s motion for judgment of acquittal n.o.v. 
and in the alternative for a new trial (JA 393-94). Judg- 
ments of conviction were entered on counts one and three, 
with sentences of death and 5 to 15 years respectively 
(JA 394-96). Appellant appeals from the judgments and 
from the denial of his motions for acquittal. 
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STATUTES AND RULES INVOLVED 


D. C. Code § 22-2401 (1951 ed.), 31 Stat. 1321, as amended, 
54 Stat. 347: 


‘¢Whoever, being of sound memory and discretion, 
kills another purposely, either of deliberate and pre- 
meditated malice or by means of poison, or in perpe- 
trating or attempting to perpetrate any offense punish- 
able by imprisonment in the penitentiary, or without 
purpose so to do kills another in perpetrating or in 
attempting to perpetrate ... robbery, . . . is guilty of 
murder in the first degree.’’ 


D.C. Code § 22-2403 (1951 ed.), 31 Stat. 1321, as amended, 
54 Stat. 347: 


‘¢Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is guilty 
of murder in the second degree.”’ 


D.C. Code § 22-2405 (1951 ed.), 31 Stat. 1321: 


‘¢Whoever commits manslaughter shall be punished 
by a fine not exceeding one thousand dollars, or by 
imprisonment not exceeding fifteen years, or by both 
such fine and imprisonment.”’ 


D.C. Code § 22-2901 (1951 ed.), 31 Stat. 1322: 


‘Whoever by force or violence, whether against 
resistance or by sudden or stealthy seizure or snatch- 
ing, or by putting in fear, shall take from the person 
or immediate actual possession of another anything 
of value, is guilty of robbery, and any person convicted 
thereof shall suffer imprisonment for not less than six 
months nor more than fifteen years.”’ 


Federal Rules of Criminal Procedure, 18 U.S.C.A. (1951 
ed.), Rule 5(a): 


‘< Appearance before the Commissioner. An officer 
making an arrest under a warrant issued upon a com- 
plaint or any person making an arrest without a war- 
rant shall take the arrested person without unneces- 
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sary delay before the nearest available commissioner 
or before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. When a person arrested without a war- 
rant is brought before a commissioner or other officer, 
a complaint shall be filed forthwith.”’ 


Federal Rules of Criminal Procedure, 18 U.S.C.A. (1951 
ed.), Rule 46(b) : 


“Bail for Witness. If it appears by affidavit that 
the testimony of a person is material in any criminal 
proceeding and if it is shown that it may become im- 
practicable to secure his presence by subpoena, the 
court or commissioner may require him to give bail 
for his appearance as a witness, in an amount fixed 
by the court or commisisoner. If the person fails to 
give bail the court or commissioner may commit him 
to the custody of the marshal pending final disposition 
of the proceeding in which the testimony is needed, 
may order his release if he has been detained for an 
unreasonable length of time and may modify at any 
time the requirement as to bail.”’ 


STATEMENT OF POINTS 


1. The question of whether appellant was guilty only 
of the lesser included offense of second degree murder 
or manslaughter should have been submitted to the jury. 


2. Appellant could not properly be convicted of first 
degree murder where it was neither alleged nor proved 
under appropriate instructions that he was ‘‘of sound 
memory and diseretion.’’ 


3. The convictions on both counts were secured through 
information obtained in violation of the Mallory rule and 
of the Fifth and Sixth Amendments. 


4. The convictions on both counts were secured through 
the use of evidence obtained in violation of the Fourth 


Amendment. 
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5. The court erroneously excluded testimony essential 
to establishing that appellant was placed under arrest prior 
to the killing, and testimony showing that the police ob- 
tained incriminating statements under circumstances that 
should have rendered them inadmissible. 


6. Appellant’s right to use and inspect relevant records 
and statements was erroneously denied. 


7. The evidence as to whether a robbery was still in 
progress at the time of the shooting was insufficient to 
support a conviction of felony murder, and required a 
verdict of acquittal on the felony murder count. 


8. The charge to the jury did not clearly define the 
‘¢elements’”’ of murder, the meaning of ‘‘arrest,”’ and the 
law of self-defense. 


9. The court should have instructed the jury that the 
unimpeached evidence of appellant’s good character would 
afford a basis for a finding of reasonable doubt as to his 
guilt. 

10. The inconsistency of the verdict as to the two co- 
defendants on a capital charge warrants a new trial in 
the interest of justice. 


SUMMARY OF ARGUMENT 


L. It is well established that under a felony murder 
indictment defendant may, if the facts warrant, be con- 
victed of the lesser included offense of second degree 
murder. Goodall v. United States, 86 U.S. App. D.C. 148, 
151, 180 F. 2d 397, 400, certiorari denied, 339 U.S. 987 
(1950) ; Green v. United States, 95 U.S. App. D.C. 45, 46, 
218 F. 2d 856, 857 (1955) ; Kitchen v. United States, 92 US. 
App. D.C. 382, 205 F. 2d 720 (1953) and 95 U.S. App. D.C. 
277, 278, 221 F. 2d 832, 833, note 1 (1955) ; Owens v. United 
States, 61 App. D.C. 132, 58 F. 2d 684 (1932); Green v. 
United States, 355 U.S. 184, 194, note 14 (1957). Here the 
facts would have warranted a second degree murder con- 
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viction, because the jury could have found that the felony 
was terminated prior to the killing, either by an arrest or 
by appellant’s fleeing the liquor store without loot. The 
jury could also have found appellant committed man- 
slaughter by killing accidentally or out of fear. Kinard 
v. United States, 68 App. D.C. 250, 254, 96 F. 2d 522, 526 
(1938). It was therefore error not to instruct the jury 
on the lesser included offenses. 


II. The first degree murder statute of this jurisdiction 
contains the unique provision that defendant must be “of 
sound memory and discretion.”” D.C. Code, § 22-2401. 
This requirement is not synonymous with that of legal 
sanity, for such an interpretation would render the quoted 
language surplusage. Since the indictment failed to allege 
this essential statutory requirement of first degree murder, 
and the jury was not instructed upon its meaning, appellant 
cannot have been validly convicted of more than murder in 
the second degree. 


III. Appellant was not promptly ‘‘arraigned”’ after 
arrest as required by Rule 5(a), Fed. R. Crim. P. But 
admissions obtained from him during the period of illegal 
detention were brought out in the testimony and summation, 
thus violating the Mallory rule. The co-defendant’s con- 
fession, which implicated appellant, should also have been 
excluded under Mallory because it was obtained between 
arrest and long-delayed ‘‘arraignment.’? Furthermore, 
the confession was involuntary as a matter of law, and ob- 
tained through a deprivation of the right to consult counsel. 


IV. Two crucial items of evidence were admitted over 
objection because the court accepted the prosecution’s claim 
that they had been validly seized under a warrant. How- 
ever, as neither of these items appears on the face of the 
warrant, and one was not even listed in the return, their 
admission was error. 


V. To establish appellant’s claim of an arrest without 
a seizure, it was crucial to show the subjective intent enter- 
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tained by him and by Winters at the relevant moment. Yet 
the court excluded testimony designed to show their state 
of mind at that time. It also excluded testimony designed 
to corroborate Ray’s claim of ‘‘third degree”’ interroga- 
tion methods by showing similar methods were employed 
on others in the same investigation. 


VI. The defense was not allowed to inspect or use in 
evidence the police service record of Brereton. If this 
record would have shown prior acts of police brutality by 
Brereton, as counsel proferred, then, under Evans v. United 
States, 107 U.S. App. D.C. 324, 277 F. 2d 354 (1960), the 
record was admissible to confirm appellant’s story that 
Brereton was the aggressor. The court also denied in- 
spection of a record and statements to which the defendant 
in a capital case is entitled under Fryer v. United States, 
93 U.S. App. D.C. 34, 207 F. 2d 134 (1953). 


VII. The prosecution failed to prove beyond a reasonable 
doubt that, at the time of the shooting, appellant was 


asporting proceeds of the felony, or that the felony had 
not already been terminated by arrest. The prosecution’s 
failure to carry its burden of proof on either of these points 
would require an acquittal of felony murder. 


VIII. The instructions to the jury were confusing in 
three respects. Describing five ‘‘elements’’ of the offense, 
but two ‘‘essential elements,’’ invited inattention to the 
‘nonessential’? elements. The court’s distinction between 
“‘arrest’”’? and ‘‘effective arrest,’? was unexplained and 
misleading. Appellant’s claim of self-defense was only 
barely and indirectly alluded to, and his requested instruc- 
tions on the point were denied. 


IX. Unimpeached evidence of good character, such as 
appellant presented, warranted an instruction that this 
evidence might generate a reasonable doubt as to his guilt. 
Michelson v. United States, 335 U.S. 469, 476 (1948). 
Failure to request the instruction should not be deemed a 
waiver in a capital case, where appellant’s credibility 
was a crucial point. 


il 


X. The verdict convicting co-defendant of the robbery 
but acquitting him on the felony murder count required 
a jury finding that the felony terminated prior to the 
killing. Such a finding is inconsistent with appellant’s 
conviction on the same felony murder count. This dis- 
crepancy necessitates a new trial, since ‘‘ ‘The verdict as 
to each count must be consistent in itself ...,’” United 
States v. Daigle, 149 F. Supp. 409, 413 (D.C.D.C.), affirmed, 
101 U.S. App. D.C. 286, 248 F. 2d 608 (1957), certiorari 
denied, 355 U.S. 913 (1958). 


ARGUMENT 
L. The Question of Whether Appellant Was Guilty Only of the 


Lesser Included Offense of Second Degree Murder or 
Manslaughter Should Have Been Submitted to the Jury 


This Court has repeatedly ruled that, under a felony- 
murder count, the defendant may be convicted of second 
degree murder as a lesser included offense. In the instant 
case, however, the jury was not instructed that it had this 
option, notwithstanding testimony by appellant and the 
chief prosecution witness which would amply have sup- 
ported the lesser verdict. On the contrary, the prosecution 
seems to have been anxious to keep the questioz of second 
degree murder from the jury. Without stating his purpose 
in so doing, the prosecutor obtained the dismissal of the 
premeditated murder count against both defendants (JA 
34-35); although defense counsel moved to reinstate the 
count, for the avowed purpose of allowing the jury to 
convict thereunder of a lesser degree of homicide (JA 35), 
the motion was twice denied upon the prosecution’s non- 
acquiescence or objection (JA 35, 331).1 Appellant trusts 


10£. Carter v. United States, 96 U.S. App. D.C. 40, 223 F. 2d 332 (1955). 
There, as in the instant case, defendant was accused of killing a policeman 
while eseaping from a robbery, and the indictment alleged both premeditated 
murder and felony murder. But in Carter neither count was withdrawn by 
the prosecution and both were submitted to the jury, as was the question of 
second degree murder. Defendant was acquitted of premeditated murder and 
convicted on the felony murder count. 
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that appellee’s brief will reveal the purpose behind the 
prosecution’s insistence on withdrawing the premeditated 
murder count, which would of course have included the 
offense of unpremeditated murder. But regardless of the 
prosecution’s purpose, appellant maintains that its strata- 
gem may not properly be permitted to have the effect of 
precluding any other type of homicide verdict supportable 
by the evidence. Any other result in this case would 
sanction a prosecution tactic whereby a murder trial can 
be reduced to a game of Russian roulette, in which the 
jury is required to elect between acquittal and execution. 


Appellant’s contention, that a felony murder charge 
includes murder in the second degree, has been established 
by a line of cases in this jurisdiction. In Goodall v. United 


2C£. Owens v. United States, 61 App. D.C. 132, 58 F. 2d 684 (1932). 
There, as in the instant case, defendant was indicted in separate counts 
for premeditated murder and felony murder. Even though he was acquitted 
on the premeditated murder count, under the felony murder count the jury 
was permitted to return a verdict of murder in the second degree. Although 
the evidence indicated that the murder was committed while attempting a 
robbery, as count two had alleged, this Court held: 


‘<The fact that the evidence indicated that appellant was guilty as 
charged in the second count did not deprive the jury of the power to 
return a verdict of guilty of murder in the second degree.’’ Id. at 
132-33. 


It is even doubtful that the prosecutions withdrawal of the premeditated 
murder count could prevent an instruction on and conviction of premeditated 
murder if its elements were proved by the prosecution. In Burton v. United 
States, 80 U.S. App. D.C. 208, 209, 151 F. 2d 17, 18, certiorari denied, 326 U.S. 
789 (1945), this Court held that under an indictment charging only pre- 
meditated murder the prosecution may prove instead that the murder was 
in the first degree because committed during a robbery. The converse socms 
to follow, that in an appropriate case where defendant was tried for first 
degree murder predicated solely on a charge of killing during 2 robbery, he 
could instead be proved to have committed first degree murder by killing 
with deliberate and premeditated malice. Or, if the jury were unconvinced 
of premeditation, it could instead convict of second degree murder. Either 
result was quite possible under the evidence in the instant case. The jury 
might have found the robbery was no longer in progress but have believed 
the prosecution’s testimony (JA 44-45, 60) that the fatal shot was fired 
after officer Brereton lay helpless on the ground. And it might or might 
not have found this shot was fired from premeditated malice. 
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States, 86 U.S. App. D.C. 148, 151, 180 F. 2d 397, 400, 
certiorari denied, 339 U.S. 987 (1950), in affirming a con- 
viction on a felony murder indictment Judge Miller’s 
opinion for the Court held: 


“‘ Although the indictment charged murder in the first 
degree, the appellant could have been found guilty 
thereunder of murder in the second degree had the 
evidence warranted it, since a defendant may be 
found guilty of any offense necessarily included in the 
crime charged in the indictment. Rule 31(c), Federal 
Rules of Criminal Procedure, 18 U.S.C.A.” 


Since the evidence there showed that the murder must 
have been committed during defendant’s attempted robbery 
of deceased, this Court found no error in a failure to in- 
struct that any reasonable doubt between first and second 
degree murder should be resolved in defendant’s favor. 
For ‘‘an instruction on a lesser included offense should 
not be given unless there is evidence to justify it. Burcham 
v. United States, 1947, 82 U.S. App. D.C. 283, 163 F. 2d 
761... .’? Ibid. But, more in point to the facts of the 
instant case, the Court also stated the converse proposition: 


«An instruction such as that which the appellant says 
should have been given is necessary only when from 
the evidence as a whole the jury might reasonably 
find the defendant guilty of either first or second 
degree murder, and therefore must decide which degree 
had been committed. In those circumstances uw is 
proper for the court to define both crimes, leaving it 
to the jury to say which, if either, had been committed ; 
and to add that, if they entertained a reasonable doubt 
as to the degree, they should find the defendant guilty 
of the lesser crime.” Thid. (Emphasis added.) 


The present appellant had the benefit of neither of these 
recommended instructions, although his case was one in 
which ‘‘from the evidence as a whole the jary might 
reasonably find the defendant guilty of either first or 
second degree murder.”’ 
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In Green v. United States, 95 U.S. App. D.C. 45, 46, 218 
F. 2d 856, 857 (1955), the majority opinion by Judge Miller 
cited Goodall with approval in pointing out: 


“¢.. [W]e have held that under an indictment charg- 
ing first degree murder done during the perpetration 
or attempted perpetration of one of the felonies 
enumerated in § 22-2401, the defendant may, if the 
evidence warrants it, be found guilty of the necessarily 
included offense of murder in the second degree.”’ 


While reversing Green’s second degree murder conviction 
because the undisputed evidence showed that the murder 
must have been committed, if at all, in perpetrating the 
felony of arson, the Court observed: 


“There are, of course, cases in which the evidence 
warrants a second degree murder instruction under 
an indictment charging murder in the first degree done 
in perpetrating or attempting to perpetrate one of the 
other felonies listed in the statute. For example, in 
the recent case of Kitchen v. United States, 1955, .... 


U.S. App. D.C. ...., ..-. F. 2d ...., we upheld a 
conviction of murder in the second degree under an 
indictment which charged killing another during 
robbery. The evidence was such as to warrant the 
jury in finding, as it did, that although Kitchen killed 
the victim, he did not rob him.”” 95 U.S. App. D.C. 
at 48, 218 F. 2d at 859, note 5. 


The Supreme Court has likewise recognized that the law 
of this jurisdiction is as stated in Goodall and Green, supra. 
After Green had been retried and convicted on the felony 
murder count, the government sought to avoid a claim of 
double jeopardy by arguing that the original second degree 
murder conviction could not have been for a lesser included 
offense. According to the government’s contention, ‘‘Green 
could not legally have been convicted of second degree 
murder under the indictment’’ for felony murder because 
the former crime includes elements different from the 
latter. But the Supreme Court, rejecting the government’s 
argument, pointed out: 
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“In the first place, the District of Columbia Court of 
Appeals has expressly held that second degree murder 


is a lesser offense which can be proved under a charge 
of felony murder. Goodall v. United States, 86 App. 
D.C. 148, 180 F. 2d 397, 17 ALR 2d 1070; Green v. 
United States, 95 App. D.C. 45, 218 F. 2d 856.”? 
tosh v. United States, 355 U.S. 184, 194, note 14 
1957). 


The present appellant, like Green, was placed in jeopardy 
of a second degree murder conviction by his trial on a 
felony murder charge. Had he been acquitted of the latter, 
he could not now be retried for the former. He had a 
right to have the jury informed of the extent of his 
jeopardy and instructed that it could convict him of second 
degree instead of felony murder if it accepted the evidence 
which would warrant the former verdict. 


Still more apposite to the instant case is Kitchen v. 
United States, 92 U.S. App. D.C. 382, 205 F. 2d 720 (1953). 
There the Court cited Goodall for the proposition that 
appellant Kitchen could have been convicted of second 
degree murder even though the indictment charged that 
the killing was in the perpetration of a robbery. The 
Court then added: 


“Goodall, like the appellant, was charged with killing 
in an attempt to rob. The evidence against the present 
appellant would have warranted a conviction of second 
degree murder, though the evidence against Goodall 
would not.’? Ibid., note 1. 


Kitchen’s conviction of felony murder was reversed, not 
because of the complete absence of an instruction on second 
degree murder (as in the instant case), but because the 
instruction given was erroneously harsh. Subsequently 
in Kitchen v. United States, 95 U.S. App. D.C. 277, 221 
F. 2d 832 (1955), after a new trial on the same felony 
murder indictment with proper instructions, Kitchen’s con- 
viction of second degree murder thereunder was upheld. 
Again this Court noted: ‘The facts warranted the court’s 
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instruction on second degree murder.’’ 95 U.S. App. D.C. 
at 278, 221 F. 2d at 83, note 1. 


The facts in the instant case clearly bring it within the 
scope of the foregoing authorities. The evidence concern- 
ing the shooting of Private Brereton warranted an in- 
struction on second degree murder and would have sup- 
ported such a verdict. According to appellant’s theory of 
the case (JA 328), supported by the appellant’s own testi- 
mony (JA 343-46, 350-51), he had been placed under 
arrest by, and surrendered to, Private Winters prior to 
the commencement of his struggle with Private Brereton. 
Some of Private Winters’ testimony might also have been 
interpreted by the jury as a concession that appellant had 
become Winters’ ‘‘prisoner”’ prior to the fatal fracas with 
Brereton (see JA 50; ef. JA 22)* If the jury believed 
appellant’s version of the events, it was entitled, under the 
court’s instruction,* to find the arrest terminated the 
felony prior to the shooting of Brereton,® and there- 


fore acquit of first degree murder. But the jury was no- 
where instructed that it could still convict appellant of 
second degree murder or manslaughter, if it found the 
evidence so warranted.© Appellant submits that the evi- 


3 This evidence is further discussed under point 7, at p. 48, infra, in con- 
tending that the jury could not have found beyond a reasonable doubt that 
defendant was not under arrest prior to the shooting. For purposes of the 
argament under the present point, however, it is sufficient to show that 
there was some evidence, supplied by defendant and/or Private Winters, from 
which the jury could have found that the arrest preceded the shooting. 

4°‘I£ you believe from the evidence that the defendant William C. Cole- 
man submitted and was under arrest of Officer Clyde R. Winters, and that 
this arrest stopped or cut off the robbery and the resulting aspiration [sic], 
then you cannot find the defendant William C. Coleman guilty of murder in 
the first degree as stated in count 1 of the indictment.’’ (J.A. 389.) 

This instruction, requested by the defense, was granted upon the consent 
of the prosecution (JA 375). 

5 The law concerning the effect of an arrest in terminating a felony is dis- 
cussed under point 7, at p. 47, infra. 

6On the contrary, the judge concluded his charge by stating: ‘Your 
verdict as to each defendant on each of the counts 1 and 3 of the indictment 
will be guilty as charged, or not guilty, as you may determine and find.’’ 
(JA 390, Emphasis added.) 
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dence would have warranted a conviction of at least 
unpremeditated (second degree) murder, if the jury be- 
lieved that the felony was terminated prior to the shooting 
but nevertheless accepted the prosecution’s testimony (JA 
44-45, 60; see also Tr. 1060-61) that appellant fired the 
fatal shot after Private Brereton was on the ground. Or, 
if the jury accepted appellant’s testimony (JA 344-45), 
that he acted out of fear to defend his life, a verdict of 
manslaughter could properly have been returned.’ 


There is also an alternative basis on which the jury 
could have found, upon proper instructions, that a second 
degree murder or manslaughter was committed after the 
termination of the felony. The jury might well have re- 
mained unconvinced that the prosecution had proved be- 
yond a reasonable doubt one essential element of the 
charge, that appellant was asporting the fruits of a robbery 
at the time he shot Private Brereton. (See Government’s 
Instructions No. 3 and No. 6, JA 387, 388.) The evidence 
as to asportation was at best meagre and circumstantial, 


and might not have convinced the jury beyond a reasonable 
doubt that the shooting oceurred during the perpetration 
of the felony.® In that event, upon a finding that every 
other allegation in the indictment was proved beyond a 
reasonable doubt, the jury could properly convict appel- 
lant of second degree murder. Indeed, the indictment in 


7 That fear may generate the heat of passion necessary to reduce murder 
to manslaughter is established by Kinard v. United States, 68 App. D.C. 250, 
254, 96 F. 2d 522, 526 (1938), discussed at pp. 22-23, infra. Moreover, the jury 
might have found from appellant’s testimony that the killing was accidental 
and therefore have concluded that it constituted involuntary manslaughter. 
Cf. McDonald v. United States, No. 15,782, ...- U.S. App. D.C. ..--) -++- 
F. 2d .... (Nov, 3, 1960). 


8 Under point 7, at pp. 46-47, infra, appellant contends that as a matter of 
law the evidence was insufficient to establish beyond a reasonable doubt that 
asportation continued until the time of the shooting. For purposes of the 
present point, however, it is enough to indicate that an issue of fact was 
presented on which the jury need not have found the prosecution sustained 
its burden of proof. 
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terms alleges that appellant in perpetrating the robbery 
“did murder Donald J. Brereton’? (JA 24, emphasis 
added), although the statute only requires an allegation 
that appellant ‘‘did Kill’? him. D.C. Code, § 22-2401 (1951), 
p. 6, supra (emphasis added).° If the prosecution 
proved the elements of ‘‘murder’’ but failed to prove the 
robbery was still in progress, it must have proved murder 
in the second degree. ‘‘The fact that a robbery was in 
progress is simply the element of proof which is necessary 
in order to convert the killing, done incidentally in the 
course of the robbery, into first degree murder. In other 
words, one who kills as he robs is charged by the statute 
with having that degree of malice which is indispensable 
to murder in the first degree.’? Wheeler v. United States, 
82 U.S. App. D.C. 363, 367, 165 F. 2d 225, 229 (1947), 
certiorari denied, 333 U.S. 829 (1948); Goodall v. United 
States, 86 U.S. App. D.C. 148, 151, 180 F. 2d 397, 400, 
certiorari denied, 339 U.S. 987 (1950). One who kills but 
not ‘‘as he robs’’ may, however, be found to have expressly 


entertained ‘‘that degree of malice which is indispensable 
to murder”’ in the second degree. See D.C. Code § 22-2403 
(1951), supra, p. 6; Bishop v. United States, 71 App. 
D.C. 132, 135, 107 F. 2d 297, 301 (1939). Or, lacking such 
malice (e.g. because he acted in a fear-inspired heat of 


The significance of the distinction between alleging a ‘‘murder’’ and a 
‘¢killing’’ in the felony murder context is illustrated by the English Homicide 
Act of 1957. Under the Act, the mere fact that a killing is committed during 
a theft would not make the killing ‘‘murder’’; the usual elements of murder 
must still be proved. If those elements are proved, but the felony terminated 
prior to the murder, then the murder is not ‘‘capital murder’’ (unless made 
so by some other express provision of the statute, e.g. because defendant had 
been convicted of another murder previously). If the elements of murder are 
not proved, the killing could be no more than manslaughter even though 
committed in the course of a theft. See, generally, 2. v. Vickers, 3 W.L.R. 
326 (Ct. Crim. App., 1957); Turner, Malice Implied and Constructive, (1958) 
Cr. L. Rev. 15; Elliott, The Homicide Act, 1957, (1957) Cr. L. Rev. 282. By 
this standard, the indictment in the instant case would allege a capital murder, 
including the lesser offense of non-capital murder (roughly the equivalent of 
second degree murder) ; whereas, had the indictment alleged ‘‘killing’’ instead 
of ‘‘murder,’’ it would not embrace a non-capital murder charge. 
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passion), he could be found guilty of the lesser included 
homicide of manslaughter. See D.C. Code § 22-2405 (1951), 
supra, p. 6; Fryer v. United States, 93 U.S. App. D.C. 
34, 38, 207 F. 2d 134, 188 (1953) ; Kinard v. United States, 
68 App. D.C. 250, 254, 96 F. 2d 522, 526 (1938); United 
States v. Edmonds, 63 F. Supp. 968, 970 (D.C. D.C. 1946). 


The very case upon which the court below apparently 
relied in instructing the jury on the significance of asporta- 
tion,° Carter v. United States, 96 U.S. App. D.C. 40, 223 
F. 2d 332 (1955), confirms that the second degree murder 
instruction should have been given. In Carter, as in the 
instant case, the prosecution sought to show defendant had 
shot a policeman in the course of escaping from a robbery. 
Defendant was indicted on counts of felony murder and 
premeditated murder and acquitted on the latter. This 
Court, in affirming the felony murder conviction, stressed 
that it was a question for the jury whether defendant 
was asporting fruits of the robbery at the time of the 
shooting. 96 U.S. App. D.C. at 43, 223 F. 2d at 335. Had 
the jury not found the asportation continued through the 
time of the shooting, it could still have returned a verdict 
of murder in the second degree. For, having acquitted on 
the premeditated murder count: 


“<[T]he jury could, under the court’s charge, have 
found Carter guilty of no greater crime than the in- 
cluded offense of second degree murder, unless it had 
believed from the evidence that the robbery was still 
in progress when the shooting took place.”’ 96 U.S. 
Pe at 41, 223 F. 2d at 333, note 2. (Emphasis 
a ; 


Appellant maintains that he, too, was entitled to a charge 
allowing a conviction of ‘‘the included offense of second 
degree murder’? if the jury was not convinced by the 
prosecution’s evidence that the shooting occurred during 
the asportation. That the jury may not have been so con- 


10 See also the discussion of asportation under point 7, at pp. 46-47, infra. 
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vinced appears, moreover, from its verdict as to the co- 
defendant, Raymond Coleman. The verdict acquitting him 
of the felony murder, while convicting him of the robbery, 
is tenable under the instructions and the evidence only if 
the jury believed the felony was concluded prior to the 
murder. 


Concededly counsel below did not request, or except to 
the omission of, instructions on second degree murder or 
manslaughter. Appellant believes that his trial counsel 
could reasonably have regarded any such request or ex- 
ception as futile, in view of the court’s denial of two 
defense motions to reinstate the premeditated murder 
count so as to permit conviction of lesser degrees of 
homicide (JA 35, 331).1* But in any event it is well settled 
that, especially in capital cases, failure to charge upon 
essential principles of law is reversible error despite the 
absence of a request for the requisite instruction. Thus 
in Kinard v. United States, 68 App. D.C. 250, 96 F. 2d 
522 (1938), this Court reversed a first degree murder 
conviction because the trial court’s instructions, to which 
defense counsel did not except, failed to submit the issue 
of manslaughter to the jury. 


‘‘ Although no exception was taken by appellant to the 
charge when it was given, it is our duty, nevertheless, 
as an appellate court, to correct any error prejudicial 
to him, especially in a capital case, or other case where 
the crime charged is of serious character. Patten v. 
United States, 42 App. D.C. 239, 247; Wiborg v. United 
States, 163 U.S. 632, 658, 16 S. Ct. 1127, 1197, 41 L. 
Ed. 289: Meadows v. United States, 65 App. D.C. 275, 
82 F. 2d 881.”’ 68 App. D.C. at 254, 96 F. 2d at 526. 


11 Appellant’s present counsel takes the position that the felony murder 
count also included the lesser degrees of homicide, and that therefore the 
withdrawal of the premeditated murder count did not justify the trial court’s 
failure to instruct on the lesser offenses. However, if this Court should 
reject counsel’s contention on this point, appellant urges in the alternative 
that the denial of the motions to reinstate the premeditated murder count 
be held prejudicial error. 
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In Tatum v. United States, 88 U.S. App. D.C. 386, 190 F. 
94 612 (1951), reversal of a capital conviction was 
predicated upon the trial court’s failure to give an in- 
struction warranted by the evidence, although no such 
instruction was requested and its omission was neither 
excepted to below nor urged as error by counsel on the 
appeal. 


“<Pailure on the part of a trial court in a criminal case 
to ‘instruct on all essential questions of law involved 
in the case, whether requested or not’ would clearly 
‘affect substantial rights’ within the meaning of Rule 
52(b).”? 88 U.S. App. D.C. at 389, 190 F. 2d at 615. 
(Footnote citations omitted.) 


In Weakley v. United States, 91 U.S. App. D.C. 8, 198 F. 
24 940 (1952), a conviction of first degree murder was 
reversed because the court’s instruction on second degree 
murder was not sufficiently favorable to the defendant. 
Although no exception to the instruction had been taken 
below, this Court noted: 


“The defect in the instructions which is the turning 
point of our decision was not called to the attention of 
the trial court at any stage of the proceedings. But it 
is the well settled duty of an appellate court to correct 
such prejudicial error, particularly in a capital case, 
even though not pointed out in the trial court. Patten 
vy. United States, 1914, 42 App. D.C. 239; Burge v. 
United States, 1906, 26 App. D.C. 524. See, also, 
Collazo v. United States, 1952, 90 U.S. App. D.C. 241, 
196 F. 2d 573, and Rule 52(b), Fed. R. Crim. P., 18 
U.S.C.A.”? 91 U.S. App. D.C. at 12, 198 F. 2d at 944. 


In the instant case, where no instruction at all was 
given on second degree murder, the error is thus even more 
marked. Under the foregoing authorities it seems clear 
that this is the type of ‘‘plain error”’ which, pursuant to 
Fed. R. Crim. P. 52(b), this Court will notice on appeal, 
provided the evidence in the record shows that the omitted 
instruction should have been given. See also McDonald v. 
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United States, No. 15,782, .... U.S. App. DiC oicjncesiwiciee 
F.2d .... (Nov. 3, 1960), holding the omission of an unre- 
quested instruction on involuntary manslaughter in a first 
degree murder trial was plain error. 


The quantum of evidence needed to warrant an instruc- 
tion on a lesser degree of homicide is relatively slight. 
This Court in Kinard v. United States, 68 App. D.C. 250, 
253, 96 F. 2d 522, 525 (1938), adopted the test laid down in 
Stevenson v. United States, 162 U.S. 313 (1896). 


cee. | [I]f there be any evidence fairly tending to bear 
upon the issue of manslaughter, it is the province of 
the jury to determine from all the evidence what the 
condition of mind was, and to say whether the crime 
was murder or manslaughter.’ (Italics supplied.) 

* s ° 7 * 


“ “The evidence as to manslaughter need not be un- 
contradicted or in any way conclusive upon the ques- 
tion. So long as there is some evidence upon the sub- 
ject, the proper weight to be given it is for the jury to 


determine. If there were any evidence which tended 
to show such a state of facts as might bring the crime 
within the grade of manslaughter, it then became a 
proper question for the jury to say whether the evi- 
dence were true and whether it showed that the crime 
was manslaughter instead of murder.’ (Italics sup- 
plied.) ”’ 


Applying this criterion to the instant case, it was manda- 
tory to instruct upon both second degree murder and man- 
slaughter. The evidentiary basis for a second degree 
murder verdict has been discussed extensively above. The 
basis for a manslaughter verdict appears from the Kinard 
ease itself. There, as in the instant case (JA 344-45), the 
defendant’s testimony was that he killed out of fear, de- 
fending himself against what he believed was a deadly 
attack. The Court ruled that, 


“6. , [K]illing upon provocation in a heat of passion 
and self-defense .. . are not mutually exclusive and 
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inconsistent. Stevenson v. United States, supra, 162 & 
U. S. 313, at page 322, 16 S. Ct. $39, 40 L. Ed. 980. 


Provocation sufficient to produce a heat of passion and ym No 
a resulting absence of malice may give such character 
to a homicide as to make it manslaughter; the same 
provocation may, under slightly varied circumstances, 

justify a person in killing in self-defense. Wallace v. 

United States, 162 U. S. 466, 16 S. Ct. 859, 40 L. Ed. - 

1039. Heat of passion may be produced by fear as t 
well as by rage (Stevenson v. United States, supra, 162 A 
S. Ct. 313, at page 320, 16 S. Ct. §39, 40 L. Ed. 980) and, 

if the provocation therefor is adequate (Jackson v. 

United States, 48 App. D. C. 272), the resulting killing 

may re manslaughter.’’ 68 App. D. C. at 254, 96 F. 2d 

at 526. 


Moreover, ‘‘The defendant is entitled to an instruction on 
the law of manslaughter although he relies solely upon 
the theory of self-defense.’” Thid., note 4. 


Under the circumstances of this case the erroncous failure 
to instruct on lesser degrees of homicide was clearly preju- 
dicial. The jury may have believed that appellant com- 
mitted a culpable homicide but entertained reasonable 
doubts whether the killing was technically in perpetration 
of the felony. Yet faced only with the stark choice between 
an outright acquittal on the homicide charge and a first 
degree murder conviction, the jury might have determined 
that the latter would more nearly approximate its concep- 
tions of justice, and arrived at a verdict accordingly. It 
is impossible to say with assurance that the jury would 
not have elected the alternative verdict of second degree 
murder or manslaughter had it been instructed that it 
might so find. That the jury did not reach its decision 
easily is shown by the fact that it was out for almost 
97 hours (JA 391), and ultimately arrived at a decision 
bearing all the indicia of a compromise.” The dilemma 


12See point 10 infra, p. 52, for a discussion of the inconsistency implicit 
in the verdict, Although finding both defendants guilty of participation in 
the robbery, the jury convicted one and acquitted the other of the felony 
murder committed in the perpetration thereof. 
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of the jury in these circumstances was aptly pictured by the 
New York Court of Appeals in People v. Koerber, 244 N.Y. 
147, 155, 155 N.E. 79, 83 (1926). Reversing a felony mur- 
der conviction because no instruction on lesser degrees of 
homicide was given, the Court of Appeals observed: 


‘cWhen the alternative presented was conviction of 
murder in the first degree or acquittal, a conscientious 
jury would scarcely bring itself to a verdict of not 
guilty in this case. If they had been instructed that 
other verdicts were possible, they might or might not 
have found the defendant guilty of a lesser degree of 
felonious homicide. We, therefore, cannot overlook 
the failure of the Court to give proper instructions ...”’ 


In short, the impossibility of surmising the jury’s reac- 
tion to a proper charge requires the reversal of the felony 
murder conviction. As this Court said, in reversing another 
felony murder conviction because of an erroneous instruc- 
tion on second degree murder: 


‘“‘If the jury had known it could convict an intentional 
killer of second degree murder, it might have returned 
a verdict of second degree murder. With a man’s life 
at stake, we have no right to assume the contrary.”’ 
Kitchen v. United States, 92 U.S. App. D.C. 382, 383, 
205 F. 2d 720, 722 (1953). 


II. Appellant Could Not Properly Be Convicted of First De- 
gree Murder Where It Was Neither Alleged Nor Proved 
Under Appropriate Instructions That He Was “Of Sound 
Memory and Discretion” 


Appellant submits that he cannot have been duly adjudged 
guilty of first degree murder on an indictment which, 
properly construed, alleges only murder in the second 
degree. A comparison of the language of the indictment 
(JA 23-24) with the relevant statutory texts (supra, p. 6), 
supports appellant’s contention. The statute defining first 
degree murder, 31 Stat. 1321 (1901), as amended 54 Stat. 
347 (1940), D.C. Code § 22-2401 (1951), provides in relevant 
part that: 
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‘Whoever, being of sound memory and discretion... 
without purpose so to do kills another in perpetrating 
or in attempting to perpetrate... robbery... is guilty 
of murder in the first degree.’’ (Emphasis added.) 


31 Stat. 1321 (1901), as amended 54 Stat. 347 (1940), 
D.C. Code § 22-2403 provides: 


‘¢Whoever with malice aforethought, except as pro- 
vided in sections 22-2401, 22-2402, kills another, is 
guilty of murder in the second degree.”’ (Emphasis 
added.) 


Since the felony murder count of the indictment did 
not allege that defendant was ‘‘of sound memory and 
diseretion,”’ it falls literally within § 92-9403’s coverage 
of a killing ‘‘with malice aforethought, except as provided 
in sections 22-2401, 22-2402.°"* The element of ‘malice 
aforethought”’ is supplied by the allegation that the-killing 
was in perpetrating a robbery. See Note, Felony Murder 
As a First Degree Offense: An Anachronism Retained, 
66 Yale L.J. 427, 430-32 (1957); Wheeler v. United States, 
82 U.S. App. D.C. 363, 367, 165 F. 2d 225, 229 (1947), 
certiorari denied, 333 U.S. 829 (1948). 


Appellant emphasizes that he is not contending that 
the absence of the statutory phrase ‘‘of sound memory and 
diseretion’”? invalidates the indictment and requires its 
dismissal. Such a contention was rejected in Hill v. United 
States, 22 App. D.C. 395, 400-402 (1903). More recently 
it was presented in Blocker v. United States, 107 U.S. App. 
D.C. 63, 274 F. 2d 572 (1959), Brief for Appellant by 
Francis J. Ortman, point 3; but there the conviction was 
reversed on other grounds without disposing of this point. 
The present appellant, however, concedes that he was 
validly indicted for something. The question is, was it 
for first or for second degree murder? 


13 Section 22-2402 is not germane to the instant case. It deals with killings 
occasioned by malicious obstruction of railroad tracks, 
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This Court has not yet defined the meaning of the 
statutory requirement ‘‘of sound memory and discretion.”’ 
One suggested definition was rejected by the majority of 
the Court in Stewart v. United States, 107 U.S. App. D.C. 
159, 165-66, 275 F. 2d 617, 623-24 (1960), where it was 
held that the statute does not enact a rule of diminished 
responsibility for intellectually subnormal defendants. But 
no affirmative definition of the phrase ‘‘of sound memory 
and discretion’? was attempted in that opinion. Appellant 
does not now contend for one particular definition of the 
statutory phrase. Rather, appellant respectfully requests 
that this Court which has twice given extensive considera- 
tion to the matter,“ formulate an authoritative definition 
for the guidance of the lower courts and of counsel. For 
purposes of the present appeal, the precise content of the 
definition chosen would probably not be decisive. So long 
as this Court’s definition ascribes any substantive meaning 
to the phrase ‘‘of sound memory and discretion’’*—other 
than merely equating it with legal sanity—the conclusion 
must follow that the charge against appellant lacked an 
essential requisite of a first degree murder indictment, but 
constituted a good indictment for murder in the second 
degree. 


Appellant’s task, therefore, is to persuade the Court that 
the statutory requirement for a conviction of first degree 


14 Stewart v. United States, 107 U.S. App. D.C. 159, 165-66, 275 F. 2d 617, 
623-24 (1960); Stewart v. United States, 94 U.S. App. D.C. 293, 296-97, 214 
F. 2d 879, 882-83 (1954). 


15 E.g., the phrase might be interpreted as limiting liability for first degree 
murder to defendants whose mental health at the time of the crime was 
substantially ‘‘normal.’’ Cf. the mental examination report on appellant by 
Dr. Cushard (JA 30): ‘This man has only dull normal intelligence, shows 
some anxiety and depression consistent with his present situation, but his 
condition docs not deviate sufficiently from normal to constitute a mental 
disease.’? (Emphasis added.) 

Or the definition of ‘‘sound memory and diseretion’’ might be analogized 
to the test sometimes employed for testamentary capacity, that the testator be 
of ‘¢sound and disposing mind and memory.’’ 
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murder, that the accused be ‘‘of sound memory and dis- 
cretion,” is not simply a synonym for the due process 
requirement** that he meet the test of legal sanity. As a 
matter of statutory construction, appellant submits, being 
“cof sound memory and discretion”? must entail more than 
being legally sane. Otherwise the statutory language 
would be mere surplusage, since liability under the second 
degree murder statute and all other penal statutes is re- 
stricted to legally sane persons without need of express 
statutory direction. The first and second degree murder 
statutes were adopted at the same time. Congress should 
not lightly be held to have intended nothing by choosing 
to include only in the former a unique provision, not found 
in any other penal statute in this or any other jurisdiction. 
Rather, this Court should continue to adhere to the tradi- 
tional canon of statutory construction, long ago confirmed 
by the Supreme Court in Washington Market Co. v. Hoff- 
man, 101 U.S. 112, 115-16 (1879), that no words of a 
statute may be disregarded. In Ex parte Public National 
Bank, 278 U.S. 101, 104 (1928), Justice Sutherland noted, 
“In other words, we are asked to ignore the quoted words 
and read the section as though they were not there.’’ He 
then rendered the classic reply to any such contention: 


“But we are not at liberty thus to deny effect to 
a part of a statute. No rule of statutory construction 
has been more definitely stated or more often repeated 
than the cardinal rule that ‘significance and effect 
shall, if possible, be accorded to every word. As early 
as in Bacon’s Abridgment, § 2, it was said that ‘‘a 
statute ought, upon the whole, to be so construed that, 
if it can be prevented, no clause, sentence, or word 
shall be superfluous, void, or insignificant.’’ ? Wash- 
ington Market Co. v. Hoffman, 101 U.S. 112, 115, 25 
L.ed. 782, 783. We are unable to perceive any ground 
for departing from the rule in the case before us.”’ 


16See State v. Strasburg, 60 Wash. 106, 110 Pac. 1020 (1910); Sinclair 
v. State, 161 Miss, 142, 132 So. 581 (1911); ef. Leland v. Oregon, 343 U.S. 
790 (1952). 
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The same canon of construction has been applied by this 
Court. Fisher v. District of Columbia, 82 U.S. App. D.C. 
371, 372, 164 F. 2d 707, 708 (1947); United States ex rel 
Gribble v. Ballinger, 33 App. D.C. 211, 215 (1909). Appel- 
lant therefore is ‘‘unable to perceive any ground for 
departing from the rule in the case before us.”’ 


Appellant’s position is further bolstered by the researches 
of the noted criminal law authority, Professor Edwin R. 
Keedy, on the background of the ‘‘sound memory and 
diseretion’’ provision in the first degree murder statute. 
He points out that the phrase was not simply a codification 
of common law, since with the exception of Coke (and 
Blackstone’s misquotation from Coke) most English and 
American authorities did not include ‘‘sound memory”’ 
and ‘‘diseretion”’ in the definition of common law murder. 
Keedy, A Problem of First Degree Murder: Fisher v. 
United States, 99 U. Pa. L. Rev. 267, 287 (1950) (collecting 
authorities in note 140). Keedy found from the legislative 
history that the phrase ‘‘of sound memory and discretion”’ 
was not contained in Judge Cox’s original draft of the 
District of Columbia Code, but was added to the first degree 
murder statute by the Senate. However, he was unable 
to find documentary evidence explaining the reason for the 
addition, although convinced that ‘‘This added requirement 
has particular significance, since it is not found in any 
other statute on first degree murder.’’ Id. at 272. Keedy 
concluded that ‘‘sound memory and discretion’? must be 
construed to require mental capacity beyond the minimal 
criteria of legal sanity. For, ‘‘It clearly follows from the 
foregoing that Congress intended that effect should be given 
to the requirements of ‘sound memory’ and ‘discretion’ 
in the statute on first degree murder.’’ Id. at 288. To 
implement this congressional intention, appellant submits 
that the judgment of conviction of first degree murder must 
be vacated on the ground that the indictment charged only 
murder in the second degree. 
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The prosecution apparently recognized the need for a 
jury finding that appellant was ‘‘of sound memory and 
discretion.’’ For that provision of the statute was quoted 
in the government’s requested instruction number one, 
which was read by the court to the jury (JA 386). It was 
also quoted in the initial portion of the court’s charge 
(JA 382). Thus twice the jury was in effect told that 
accused must be found ‘‘of sound memory and diseretion.’’ 
Yet nowhere in the charge was this highly technical term 
elaborated or defined. Cf. the charge quoted in Hill v. 
United States, 22 App. D.C. 395, 407-08 (1903). Even if 
the indictment in the instant case could be construed as 
implying the necessary allegation that defendant was ‘‘of 
sound memory and diseretion’’—or if such an allegation 
were held unnecessary to charge first degree murder—error 
should be found in the fact that the jury was left unin- 
structed on the meaning of the statutory language. This 
failure to instruct in itself warrants reversal of the murder 
conviction, since it cannot be established that the same 


verdict would have been rendered under proper instructions. 


Ill. The Convictions on Both Counts Were Secured Through 
Information Obtained in Violation of the Mallory Rule 
and of the Fifth and Sixth Amendments 


Appellant surrendered to F.B.I. agents at 9:05 a.m. on 
January 9, 1960 (JA 138, 141). However, he was not taken 
before a committing magistrate ‘‘without unnecessary 
delay,’’ as required by Rule 5(a), Fed. R. Crim. P. Rather, 
after remaining for about an hour in F.B.I. custody, being 
searched and otherwise processed, he was turned over to 
the Metropolitan Police (JA 139-40, 353). He was not 
“‘arraigned”’ until 3:30 or 3:45 p.m. that afternoon (JA 
120). In the interim, he was subjected to interrogation at 
the Homicide Squad office (JA 107-13). At first he denied 
his guilt, but finally he admitted participation in the rob- 
bery in a written statement, which was taken down between 
11:40 am. and 12:45 p.m. (JA 108-12). At 2:00 p.m., co- 
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defendant Ray Coleman was brought in to confront appel- 
lant, and appellant’s statement was recounted to him (JA 
112-13). Ray then admitted his participation in the rob- 
bery, went through a re-enactment of the robbery at the 
liquor store, and led the police to the spot where they 
recovered the gun he had abandoned on the night of the 
robbery (JA 113-18, 244-51, 258-64). 


The prosecution apparently recognized that the use of 
appellant’s statement was precluded by the rule of Mallory 
v. United States, 354 U.S. 449 (1957). See also McNabb 
v. United States, 318 U.S. 332 (1943); Upshaw v. Urited 
States, 335 U.S. 410 (1948). This recognition presumably 
was the reason for the prosecutor’s statement to the court 
that he was ‘‘not going to use any admissions made by 
William Coleman at any time’’ (JA 236; see also JA 235). 
The question now presented is whether appellant’s admis- 
sions were in fact ‘‘used,’’ even though his written state- 
ment was not introduced into evidence. 


Appellant submits that his admissions were thrice 
‘cused’? against him, in violation of the Mallory rule. One 
such occasion was during the cross-examination of Lt. 
Daly by co-defendant’s counsel. Lt. Daly had testified 
on direct examination as to the co-defendant’s confession 
and his re-enactment of the crime. On cross-examination 
by co-defendant’s counsel, Lt. Daly was allowed, over ob- 
jection by appellant’s counsel, to testify as to appellant’s 
admission of the robbery, which had induced the co- 
defendant’s confession (JA 258-64). By this means the 
admission of appellant, obtained in violation of Rule 5(a), 
Fed. R. Crim. P., was brought to the attention of the 
jury. It presumably served to establish appellant’s par- 
ticipation in the robbery, and thus also in the felony 
murder. That the prosecutor did not himself elicit Lt. 
Daly’s testimony as to the illegally obtained admissions 
matters not. The purpose of McNabb and Mallory is not 
to deter the prosecutor from asking questions, but to deter 
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the police from breaking the law. See Comment, 68 Yale 
L. J. 1003, 1006 (1959), and authorities there cited. This 
policy required the exclusion of appellant’s admissions 
regardless of any other party’s desires. The same result 
follows if we regard the underlying McNabb-Mallory ra- 
tionale as resting not so much on deterrence of the police 
as on the recognition that, ‘‘Trials which are the outgrowth 
or fruit of the Government’s illegality debase the processes 
of justice,” Hogan and Snee, The McNabb-Mallory Rule: 
Its Rise, Rationale and Rescue, 47 Geo. L. J. 1, 32 (1958). 


The second occasion on which appellant’s illegally- 
obtained admissions were used against him was during 
his own cross-examination. The prosecutor here obviously 
drew on his knowledge of these admissions, and elicited 
the acknowledgment that appellant had admitted to the 
police his participation in the robbery (JA 353). Surely 
McNabb and Mallory cannot be so easily circumvented, by 
bringing out the illegally obtained admission of guilt on 
cross-examination instead of on direct. It would make a 
mockery of the McNabb-Mallory doctrine thus to limit its 
protection to those defendants who do not take the stand. 
The defendant’s right to testify in his own behalf should 
not be conditioned on a waiver of his rights under Rule 
5(a) of the Federal Rules of Criminal Procedure. Cf. 
Walder v. United States, 347 U.S. 62, 65 (1954). Nor is 
the instant situation within the limited exception that 
allows admissions obtained in violation of Mallory to be 
used solely to impeach a defendant’s deliberate perjury 
on a collater6l matter, and then only if the admissions 
are not ‘‘per se ineulpatory.’’ Cf. Tate v. United States, 
No. 15,611, ... App. D.C. ..., ... F. 2d ... (October 20, 
1960) ; Lockley v. United States, 106 U.S. App. D.C. 163, 
167-69, 207 F. 2d 915, 919-21 (1959) (dissenting opinion 
of Judge Burger). On the contrary, here appellant’s ad- 
missions embraced essential elements of both the robbery 
and felony murder charges. Moreover, on the third and 
final occasion when the illegally obtained admissions were 
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used against appellant, namely in the prosecutor’s summa- 
tion (JA 377), no attempt was made to limit their use to 
impeachment purposes. 


Appellant also urges that the court below erred in re- 
fusing to exclude testimony as to the co-defendant Ray 
Coleman’s confession of the robbery and re-enactment of 
the crime (JA 244-46, 250, 274-83), and in admitting Ray’s 
abandoned gun into evidence (JA 248-49). All of these 
items were the result of Ray’s response to the statement 
illegally obtained from appellant. They should therefore 
have been excluded under a ‘‘fruit of the poisonous tree”’ 
approach. Such an approach has the sanction not only of 
this Court’s decision in Bynum v. United States, 104 U.S. 
App. D.C. 368, 370, 262 F. 2d 465, 467 (1958), but also of 
the Second Circuit Court of Appeals’ ruling in United 
States v. Klapholz, 230 F. 2d 494, 498 (1956). The latter 
held that enforcement of Rule 5(a) and McNabb entails 
exclusion of ‘‘all evidence obtained by Federal agents 


through access to persons while detained in violation of 
Rule 5(a)’? (emphasis added.) The Second Cireuit refused 
to confine the exclusionary rule to confessional evidence. 
Similarly, this Court held in Bynum, supra, that even non- 
confessional evidence (fingerprints) obtained during an il- 
legal detention should be excluded. 


‘¢.. , [I]f the police have obtained a statement from 
an accused person during his illegal detention, no 
showing that the statement has been obtained without 
coercion and accurately recorded can make it admis- 
sible, although it may seem to be a trustworthy and 
patently relevant voluntary statement. Upshaw v. 
United States, 1948, 335 U.S. 410, 69 S.Ct. 170, 93 L.Ed. 
100; Mallory v. United States, 1957, 354 U.S. 449, 77 
S.Ct. 1356, 1 L.Ed. 2d 1479. In these situations it is 
deemed a matter of overriding concern that effective 
sanctions be imposed against illegal arrest and deten- 
tion and the risks of overreaching inherent in such 
action. Even though highly probative and seemingly 
trustworthy evidence is excluded in the process, this 
loss is thought to be more than counterbalanced by 
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the salutary effect of a forthright and comprehensive 
rule that illegal detention shall yield the prosecution 
no evidentiary advantage in building a case against the 
accused. All of this is bottomed on the Constitution 
itself.’’ 


Quite apart from its being excludable as the fruit of a 
statement illegally obtained from appellant, co-defendant 
Ray’s confession when admitted into evidence constituted 
a Mallory violation in its own right. Ray had been ar- 
rested at about 1:00 a.m. January 8 (JA 170, 190), but not 
“‘arraigned’’ until 3:30 or 3:45 p.m. January 9 (JA 120). 
The confrontation with appellant, which produced Ray’s 
confession and re-enactment of the crime, came at 2:00 p.m. 
January 9 (JA 112), more than 36 hours after Ray’s 
arrest. Nevertheless, the court below refused to exclude 
the evidence obtained from Ray between the arrest and 
the ‘‘arraignment.’’ 


At the threshold of this argument, appellant anticipates 
that he may be confronted with a question as to his stand- 
ing to assert a violation of his co-defendant’s rights under 
the McNabb-Mallory rule. Appellant submits that this 
question has been resolved in his favor by McNabb’s com- 
panion case, Anderson v. United States, 318 U.S. 350 (1943), 
decided the same day as McNabb. In Anderson, confessions 
had been obtained from six of the eight defendants. The 
Supreme Court held that the confessions should have been 
excluded under the McNabb rule and reversed all eight 
convictions. The government had contended that at least 
the guilty verdicts as to the two non-confessing defendants 
should stand, since their own rights were not violated. 
But the Supreme Court rejected the contention, because 


‘“‘The incriminating statement of each petitioner im- 
plicated all the others, including those who did not 
confess. To be sure, the trial court devised a pro- 
cedure under which the confessions were introduced 
without mention of the names of the other persons 
implicated. But their names were in fact revealed in 
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the course of the cross-examination of the confessing 
petitioners.’’ 318 U.S. at 356. 


The situation in the instant case is substantially identical, 
except that here the name of the other party was ‘‘in fact 
revealed in the course of the cross-examination”’ of the 
witness who reported the confession (JA 258-64) rather 
than of the defendant who had made it. And even before 
this revelation, it must have been transparently obvious 
who the ‘‘other fellow’? referred to in the confession 
(JA 244-46) was. Thus, if Ray’s confession should have 
been excluded, appellant clearly was prejudiced by its 
erroneous admission and has standing to raise the point 
on appeal. Here as in Anderson, 


‘“‘There is no reason to believe, therefore, that con- 
fessions which came before the jury as an organic tissue 
of proof can be severed and given distributive signifi- 
eance by holding that they had a major share in the 
conviction of some of the petitioners and none at all 
as to the others.’’ 318 U.S. at 357. 


Returning to the merits of appellant’s contention that 
co-defendant Ray’s confession should have been excluded 
under Mallory and McNabb, appellant submits that the 3842 
hour interval between arrest and ‘‘arraignment’’ must be 
deemed a violation of Rule 5(a), Fed. R. Crim. P. Mallory 
prohibits ‘‘prolonged or intensive questioning ‘easily glid- 
ing into the evils of ‘‘the third degree.’’’ ”’ Goldsmith v. 
United States, 107 U.S. App. D.C. 305, 314, 277 F. 2d 335, 
344 (1960), quoting with approval Mallory v. United States, 
354 U.S. 449, 453 (1957). Here it is uncontroverted that 
Ray was subjected to ‘‘prolonged or intensive questioning”’ 
through the night (see JA 125-32, 146, 172-74, 177-82, 
200-01). There is also considerable testimony, albeit con- 
troverted by police witnesses, showing that the questioning 
in fact ‘‘glide[d] into the evils of ‘the third degree’ ”’ 
(see JA 177-81, 160-65, 170, 204-05, 371), although evidence 
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that third degree methods were actually employed is of 
course not necessary to invoke the Mallory doctrine. 


Appellant anticipates that the government will argue 
here, as it did below (JA 237), that at the time of his 
confession on January 9 Ray was not illegally detained, 
because on the afternoon of January 8 Judge Holtzoff had 
ordered him held in $50,000 bond as a material witness. 
Appellant maintains that any such contention must be 
rejected on two grounds. First, it would be an open 
invitation to circumvent the Mallory rule if the government 
is allowed to legalize the detention of a suspect by holding 
him as a material witness. Second, the flagrant violations 
of co-defendant Ray’s rights in the material witness pro- 
ceeding rendered that proceeding a nullity, and therefore 
incapable of legalizing the subsequent detention. 


The device of holding Ray Coleman as a material witness 
seems a patent attempt to circumvent the Mallory rule. 
The rule is designed to ensure that a suspect will be 
promptly brought before a committing magistrate and in- 
formed of his rights. See Mallory v. United States, 354 
US. 449, 454 (1957). If, under a fiction that he is only 
a material witness, a suspect can be deprived of the 
protections of Rule 5, Fed. R. Crim. P., Mallory’s purpose 
can be effectively frustrated. Those who do not at first 
confess may expect to be detained as ‘‘witnesses’’ until 
the prosecution winds a tight enough web to invite their 
change of heart. The instant case affords an excellent 
example of the process. On this record, it would be pre- 
posterous to maintain that Ray Coleman was regarded 
only as a witness and not as a suspect until he was con- 
fronted with appellant on January 9. Indeed, his arrest 
at about 1 a.m, January 8 (and the resulting detention) 
would have been illegal ab initio if there had been no 
‘‘probable cause’’ to believe that he participated in the 
robbery. His interrogation throughout the night would 
be unthinkable had he not been regarded as a suspect. The 
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chief interrogator, Lt. Daly, admitted that during the ques- 
tioning he had had in mind the possibility that Ray was 
involved in the robbery (JA 130). Other interrogators 
admitted asking Ray whether he was involved (JA 146, 
200). When, at a 19-man line-up held about 9 a.m. on 
January 8, Ray was the only person whom the liquor 
store proprietor picked out as resembling one of the rob- 
bers (JA 128, 153-54, 306), no justifiable reason could have 
existed for not ‘“‘arraigning’’ Ray forthwith. Yet instead 
he was further detained until he was taken to the Federal 
District Court that afternoon and, instead of being there 
‘tarraigned,’’ he was ordered held as a material witness 
(JA 16-20, 142-43). Meanwhile, the police further con- 
firmed their belief that Ray was a suspect by procuring, 
upon an affidavit of probable cause, a warrant to search 
Ray’s apartment for the accoutrements and proceeds of 
the robbery (JA 8, 10, 13-15). 


Even more disturbing than the purpose behind the ma- 
terial witness proceeding was the conduct of the proceeding 
itself. As the full, brief transcript of the proceedings 
held in the district court shows (JA 17-20), Ray Coleman, 
his wife and appellant’s girl friend were ordered deprived 
of their liberty without a single word being addressed to 
them by the judge or any other participant in the proceed- 
ings. Though present, apparently in the back of the court 
(JA 17, 19, 183, 207-08), the three respondents were not 
even informed by the judge of the nature of the proceeding, 
let alone permitted to make any reply to the petition 
secking that they be held. They received no opportunity 
to contest the extraordinary amount of the bond ($50,000). 
Nor, even more startling, did the judge inform them that 
he was setting a bond, or ask if they could post it. They 
were not advised of any of their constitutional rights, nor 
of the right of a material witness under Rule 15(a), Fed. 
R. Crim. P., to move that his deposition be taken so as 
to permit his release if unable to post bail. Surely on this 
record it is plain that the three respondents were quite 
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literally deprived of liberty without due process of law, 
in violation of the Fifth Amendment to the Constitution. 
They also appear to have been deprived of their Sixth 
Amendment right to counsel, since they were not informed 
that counsel had been retained to represent them (see JA 
187-88, 209-10), nor advised of any right to be represented. 


In addition to infringing constitutional guaranties, the 
conduct of the proceeding violated the Federal Rules of 
Criminal Procedure. Rule 46(b), p. 7, supra, permits a 
material witness to be held in custody only if bail is required 
and he then fails to post it. This must imply that the 
witness should be apprised of and offered the opportunity 
to furnish the bail before his detention may be ordered. 
Rule 46(b) also requires an affidavit to establish the materi- 
ality of the alleged material witness’s testimony. No 
affidavit was submitted by the government in moving 
against the alleged material witnesses in this case. Neither 
Rule 46(b) nor any other rule or statute authorizes the 
arrest of a material witness without a warrant. Rule 5(a) 
apparently contemplates no such arrest, since its require- 
ment that a complaint be promptly filed in the case of 
all persons arrested without a warrant, would be inappro- 
priate to one arrested only as a material witness. The 
statutory predecessor of Rule 46(b), former 28 U.S.C. 
$ 659 (1940), permitted a judge to issue a warrant of arrest 
for an alleged material witness. See Barry v. United States 
ex rel Cunningham, 279 U.S. 597, 616-17 (1929). Rule 
46(b), by omitting this permission, can hardly be thought 
to have authorized the police in their own discretion to 
arrest an alleged material witness without a warrant. 
Therefore, even if the prosecution could establish that 
Ray Coleman was under arrest as a material witness, 
rather than as a suspect, when he was brought to the 
district court on January 8, such arrest would be illegal. 
If, on the other hand, Ray Coleman was under arrest as 
a suspect, then the proceeding held in the district court 
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should have been an ‘‘arraignment’’ under Rule 5 instead 
of one to commit a material witness under Rule 46(b). 


In view of the foregoing violations of the Constitution 
and the Federal Rules of Criminal Procedure, appellant 
submits that the order committing Ray Coleman as a ma- 
terial witness was invalid and of no effect. He was, there- 
fore, still illegally detained at the time of his confession, 
which should accordingly have been excluded under the 
Mallory rule. 


The proper conduct of material witness proceedings, 
counsel feels, raises questions whose importance transcends 
the circumstances of this case. Counsel therefore respect- 
fully urges that, in deciding this point in the instant case, 
the Court give consideration to establishing general rules 
for the conduct of such proceedings—rules which may 
serve to guide the lower courts and safeguard the rights 
of those whom the government seeks to commit. 


Appellant further contends that co-defendant Ray Cole- 
man’s confession should have been excluded by the trial 
judge on the ground that it was involuntary. Cf. Wright 
v. United States, 102 U.S. App. D.C. 36, 45, 250 F. 2d 4, 
13 (1957). Ray’s claim that he had been beaten in the 
face and elsewhere by the police (JA 177-81) was cor- 
roborated by evidence that his face was swollen subsequent 
to the interrogation (JA 160-61, 163, 204-05, 371) and that 
he had complained of the beating to others during the 
period he was held as a material witness (JA 164-65, 170). 
It was uncontroverted that Ray had nothing to eat from 
the time he was arrested at about 1 a.m. January 8 until 
he received two sandwiches at about 1:30 p.m. (see JA 
131, 174, 182). There was conflicting testimony as to 
whether Ray had a cup of coffee during this time (cf. JA 
131, 174, with JA 182). No one claimed that Ray was 
given any opportunity to sleep. Rather, it was uncontro- 
verted that he was subjected to interrogation throughout 
the night, by relays of police officers (see JA 125-32, 149, 
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172-86, 200-01). With this background, Ray can hardly 
be said to have acted voluntarily when, in order to refute 
appellant’s statement implicating Ray in the murder, Ray 
confessed to the police the circumstances of the robbery 
(see JA 112-15, 136, 244-46). The situation is directly 
governed by Bram v. United States, 168 U.S. 532 (1897). 
There, even without the background of prolonged detention 
present in the instant case, the appellant’s conviction of 
murder was reversed because the Supreme Court held 
involuntary, as a matter of law, an incriminating statement 
he had made to an interrogating police detective upon being 
informed that another suspect had implicated him in the 
crime. 


“‘Tt cannot be doubted that placed in the position in 
which the aceused was when the statement was made 
to him that the other suspected person had charged him 
with crime, the result was to produce upon his mind 
the fear that if he remained silent it would be con- 
sidered an admission of guilt, and therefore render 
certain his being committed for trial as the guilty 
person, and it cannot be conceived that the converse 
impression would not also have naturally arisen that 
by denying there was hope of removing the suspicion 
from himself. If this must have been the state of 
mind of one situated as was the prisoner when the 
confession was made, how in reason can it be said that 
the answer which he gave and which was required by 
the situation was wholly voluntary and in no manner 
influenced by the force of hope or fear? To so con- 
elude would be to deny the necessary relation of cause 
and effect.”’ Id. at 562-563. 


Finally, the denial of the Sixth Amendment right of 
counsel affords an additional ground for excluding the state- 
ments of Ray and William made to the police before 
“‘arraignment,’? and those allegedly made subsequent 
thereto (see JA 251-52, 266-72, 314-22). Ray was deprived 
of the assistance of his retained counsel both on January 
8 and at and after the ‘‘arraignment”’ January 9 (JA 125, 
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132, 184-85, 187-88). William admittedly was not advised 
of his right to counsel when he was interrogated on Janu- 
ary 9 (JA 124-25). Yet by that time his right to counsel 
had become absolute, under Spano v. New York, 360 U.S. 
315, 324-27 (1959) (concurrences of Justices Douglas, 
Black, Brennan and Stewart), because he was already a 
defendant in a pending criminal proceeding. The proceed- 
ing entitled ‘‘United States of America v. William C. 
Coleman”? (JA 16) had been commenced the previous day 
by the government’s petition to commit material witnesses 
in that cause. 


IV. The Convictions on Both Counts Were Secured Through 
the Use of Evidence Obtained in Violation of the Fourth 
Amendment 


There was considerable conflict in the testimony as to 
whether certain articles had been obtained by the police 
pursuant to a search warrant or as a result of an uncon- 
stitutional search and seizure of the co-defendant’s apart- 
ment prior to the issuance of the warrant (see JA 215-33, 
290-91, 299-303, 356-65). Among such articles of appellant’s 
property admitted into evidence over the objection that 
they were illegally seized, were the bottle and bag purchased 
by appellant from the alleged victim of the robbery (JA 
310). The testimony of a government fingerprint expert 
that the bottle and bag contained the fingerprints of the 
liquor store proprietor (JA 309-11) was obviously damaging 
to the defense. It tended to confirm the prosecution theory 
that appellant had purchased the bottle as a prelude to 
robbing the proprietor, and after shooting Private Brereton 
had brought the bottle and the bag in which it was wrapped 
to the co-defendant’s apartment. 


Appellant submits that even if the trial judge resolved 
all possible conflicts in the testimony adversely to the 
defense, he was obliged to sustain the defense objections 
to the introduction of these two items into evidence. For 
it is apparent merely from an inspection of the search 
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warrant and the return thereto (JA 10-11) that the bottle 
and bag could not have been validly obtained by authority 
of the warrant. Neither the bottle nor the bag appears 
among the items listed on the warrant’s face (JA 10). 
Even more significant, the return on the back of the war- 
rant does not list the bag (JA 11). Since the signed return 
to the warrant stated, ‘‘this Inventory is a true and detailed 
account of all the property taken by me on the warran' v4 
(JA 11, emphasis added), this is conclusive documentary 
evidence that the bag was not among the articles seized 
pursuant to the warrant. This circumstance alone serves 
to impeach the entire story of the police witnesses who 
testified that the bottle, bag and other articles had been 
seized under the warrant and not before (JA 215-24, 290-91, 
299-303, 356-57).17 Appellant maintains that this discrep- 
ancy in the evidence establishes that all of the articles 
which the police took from the co-defendant’s apartment 
were seized in violation of the Fourth Amendment. But 
even if it is only the bag, or the bag and the bottle, which 
were illegally obtained and erroneously admitted into evi- 
dence, this alone requires a reversal of the convictions on 
both counts. For reversible error is necessarily entailed 
in the use of evidence obtained by an unconstitutional 
search and seizure. See, e.g., Jones v. United States, 357 
U.S. 493 (1958). ‘‘We can only speculate as to whether 
other evidence which might have been used . . . would have 
been equally probative.”’ Macdonald v. United States, 335 
US. 451, 456 (1948). ‘The dignity of the United States 
government will not permit the conviction of any person 
on tainted evidence.’? Mesarosh v. United States, 352 US. 
1, 9 (1956). 


17 Farther doubt was cast on the viability of the police version of events 
by Sgt. Weber’s admission on the stand, that he could not find on the bag 
the initials he had assertedly placed on it at the time of the seizure (JA 291). 
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V. The Court Erroneously Excluded Testimony Essential to 
Establishing That Appellant Was Placed Under Arrest 
Prior to the Killing, and Testimony Showing That the 
Police Obtained Incriminating Statements Under Circum- 
stances That Should Have Rendered Them Inadmissible 


It was essential to appellant’s theory of the case to estab- 
lish that he had been placed under arrest by Private 
Winters prior to the shooting of Private Brereton. Since 
there was admittedly no physical contact between Winters 
and appellant in making the asserted arrest, the crucial 
question was whether there had been an intention on the 
part of these parties, respectively, to arrest and to submit. 


‘¢.,. [I]n all cases in which there is no manual touch- 
ing or seizure or any resistance, the intentions of 
the parties to the transaction are very important; 
there must have been intent on the part of one of them 
to arrest the other, and intent on the part of such other 
to submit, under the belief and impression that such 
submission was necessary.’’ 4 Am. Jur., Arrest § 2, 
p. 6. (Emphasis added.) 


Although the court instructed the jury that there is an 
arrest without contact ‘‘if the person arrested understands 
that he is in the power of the one arresting, and submits 
in consequence’? (JA 389, emphasis added), the court 
nevertheless sustained prosecution objections to questions 
designed to elicit the parties’ understanding and inten- 
tions. Objections were sustained to three questions ad- 
dressed to Private Winters, asking him in substance whether 
he had considered at the time in question that appellant 
was under arrest (JA 64). Similarly, sustained objec- 
tions prevented appellant from testifying on whether he 
had considered himself under arrest at the crucial time, 
and caused his affirmative answer to such a question to 
be stricken (JA 345-46). Appellant submits that the ex- 
clusion of evidence vital to the defense theory on the felony 
murder accusation requires the reversal of the conviction 
on the murder count. 
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Adverse rulings on evidence also hindered the defense 
attempts to establish that Ray Coleman’s confession was 
obtained in violation of the Mallory rule and was involun- 
tary. In order to establish that Ray, after his arrest, should 
have been promptly ‘‘arraigned’’ on a robbery charge, the 
defense sought to show that the chief police interrogator, 
Lt. Daly, had regarded Ray as a robbery suspect. Lt. 
Daly was therefore asked, ‘‘Was it your opinion that he 
was involved in the robbery?’’? But an objection ‘‘to his 
opinion’? was sustained (JA 130). Perhaps the court 
deemed the question objectionable under the opinion rule, 
since there appears to be no other basis for an objection. 
However, the opinion rule would have no possible applica- 
tion in this context. None of the varying theories of the 
opinion rule (see 7 Wigmore on Evidence §§ 1919-22 (3d ed., 
1940)) purports to exclude evidence as to what opinion a 
party entertained at a certain time in the past, where the 
very fact that he had entertained such an opinion is in 
itself a relevant and material point regardless of the cor- 
rectness of the opinion. 


In attempting to corroborate Ray Coleman’s story that 
he was beaten by the police to extract a confession, the 
defense framed questions designed to show that others 
interrogated in the course of the same investigation had 
been beaten. However, prosecution objections to such 
questions were sustained (JA 175-76, 370), probably on the 
theory that the information would be irrelevant. A wit- 
ness’s answer, that he had been beaten, was ordered 
stricken (JA 370). An objection was also sustained to 
a question addressed to a policeman who Ray alleged had 
beaten him (JA 179), asking that policeman if he had 
ever beaten anybody under his surveillance (JA 147-48). 
Appellant submits that the court should have allowed the 
foregoing questions to be answered. Such questioning is 
the only way open to the defense to refute the customary 
police denials that a confession has been obtained through 
violence. If the defense can establish that the same police 
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officers who deny beating the confessor have beaten others 
in the course of the same investigation, or under similar 
circumstances in the past, such evidence should be admis- 
sible: it both tends to prove the likelihood of the confessor’s 
story, and impeaches the police denials thereof. This 
Court has held that one who pleads self-defense may cor- 
roborate his account of the decedent’s aggression by evi- 
dence of the latter’s past acts of violence. Evans v. United 
States, 107 U.S. App. D.C. 324, 277 F. 2d 354 (1960); 
Marshall v. United States, 45 App. D.C. 373, 383 (1916). 
Such evidence should be just as probative when offered to 
show aggression by a police officer, or anyone else, who 
is still alive. 

The erroneous exclusions of evidence vitiate the findings 
of court and jury on the legality and voluntariness of the 
confession. Since that confession was instrumental in con- 
victing appellant on both counts, both convictions should 
be reversed. 


VI. Appellant’s Right to Use and Inspect Relevant Records 
and Statements Was Erroneously Denied 


Both by motion before trial (JA 26-29) and by subpoena 
during trial (JA 31-33, 47-48, 152, 295, 371-73), defense 
counsel persistently but unsuccessfully sought to be allowed 
to inspect and use as evidence the police service records 
of Privates Brereton and Winters. Counsel stated that 
the records were needed in order to reveal evidence of 
past acts of brutality (JA 371), and as the ‘‘best evidence”’ 
to identify the service revolvers allegedly involved in the 
pursuit and the shooting (JA 95, 295, 373)."* The former 
purpose is particularly important, for as indicated above, 
evidence in Brereton’s record of prior acts of brutal- 
ity would have been admissible to corroborate appellant’s 


18 The need for this ‘‘best evidence’? was accentuated by the confusion of 
a police witness who attempted to identify Brereton’s revolver through its 
serial number (JA 93). 
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testimony that he killed Brereton in self-defense. Evans 
v. United States, supra. The significance of such evidence 
is even more apparent here than in Evans, where the 
testimony of three disinterested eyewitnesses tended to 
refute the claim of self-defense. Here the outcome of the 
case turned solely on which of the two surviving, interested 
eyewitnesses the jury chose to believe. Had appellant’s 
story been corroborated by Brereton’s police record, the 
choice might well have gone the other way. The court’s 
refusal to permit the defense to inspect the record or to 
introduce it into evidence was therefore prejudicial error, 
requiring reversal of the murder conviction. 


Private Winters’ service record, and his pre-trial state- 
ments which the defense also moved to secure (JA 26), 
might have revealed evidence useful for impeachment pur- 
poses. Under Fryer v. United States, 93 U.S. App. D.C. 
34, 37, 207 F. 2d 134, 137 (1953), impeachment is a sufficient 
‘“cevidentiary’’ purpose to have entitled the defense to 
examine the requested record and statements. Fryer 
would also authorize, at least in a capital case, the dis- 
closure of the additional statements, ‘‘by persons who are 
witnesses” to the alleged robbery and shooting, which the 
defense unsuccessfully moved to discover and inspect 
(JA 27). See also United States v. Carter, 15 F.R.D. 327 
(D.C.D.C. 1954), acknowledging Fryer’s applicability in 
capital cases. It should be noted that the defense motion 
embraced statements by any witness to the events. It 
thus transcended the ‘‘Jencks Act’? ban, which is limited 
to disclosing statements of a “‘prospective Government 
witness”’ before trial. 18 U.S.C.A. § 3500(a) (Supp. 1959). 
The restricted scope of that Act’s provision is deliberate. 
The wording reflects a Congressional decision to narrow 
the provision in the original Justice Department draft of 
the bill, which had barred discovery of statements made 
by any person other than the defendant. See Comment, 
67 Yale L.J. 674, 684-86, 690 (1958). 
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Appellant submits that the denial of his motion to inspect 
the record and statements in question, prejudiced his de- 
fense to both counts. It warrants the grant of a new trial 
at which such inspection will be allowed. 


VII. The Evidence as to Whether a Robbery Was Still in Prog- 
ress at the Time of the Shooting Was Insufficient to Sup- 
port a Conviction of Felony Murder, and Required a Ver- 
dict of Acquittal on the Felony Murder Count 


The most crucial point in the government’s case on 
the felony murder count was to establish that the felony 
was still in progress at the time Private Brereton was shot. 
Appellant submits that on the evidence ‘‘reasonable jury- 
men could not conclude beyond a reasonable doubt’”® 
that the felony was then still in progress. This is true in 
two respects: the prosecution did not show beyond a rea- 
sonable doubt that, at the time of the shooting, appellant 
was asporting proceeds of the felony, or that his perpetra- 
tion of the felony had not been concluded by an inter- 
vening arrest. Yet failure to prove either of those points 
beyond a reasonable doubt warranted a verdict of acquittal 
on the felony murder count. Defense counsel moved for 
such a verdict at the close of the prosecution’s case and 
after the conclusion of the defense (JA 323, 391), and on 
both occasions the motion should have been granted. 


The record furnishes no sufficient proof that appellant 
robbed and carried away money belonging to the propri- 
etor. According to the latter’s testimony (JA 67-68, 70), 
and to that of the police observer hidden in the store (JA 
40-41, 52), neither was in a position to see appellant take 
any money from the cash register. Nor did either claim 


19 This was the test employed in Wright v. United States, 102 U.S. App. 
D.C. 36, 39, 250 F. 2d 4, 7 (1957). See also Curley v. United States, 81 U.S. 
App. D.C. 389, 392, 160 F. 2d 229, 232, certiorari denied, 331 U.S. 837 
(1947). The importance of rigorous judicial enforcement of this criterion, 
in determining whether a case may go to the jury, is stressed in Goldstein, 
The State and The Accused: Balance of Advantage in Criminal Procedure, 69 
Yale LJ. 1149, 1152-1163 (1960). 
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to have observed such a taking; on the contrary, the police 
witness expressly acknowledged that he had not seen appel- 
lant take anything (JA 52). As no other prosecution 
witness furnished the missing evidence of a taking, appel- 
lant was entitled to an acquittal on the felony murder 
count at the close of the prosecution’s case. Accordingly, 
appellant prays that this Court order the entry of an ac- 
quittal on remand. 


Even if defense testimony may be used to fill the prose- 
cution’s gap, it is insufficient to do so. Admittedly, appel- 
lant testified that he ‘‘started to pull out some money”’ 
from the register (JA 340). But there is no certain indica- 
tion that ‘‘some money” refers to an amount greater than 
$3.55; and the latter sum, it must be remembered, appellant 
was entitled to receive as change from his $5 tender for 
a $1.45 purchase (see JA 67). Unless it was proved beyond 
a reasonable doubt that he took more than $3.55 and was 
carrying the excess at the time of the shooting, an acquittal 
was required. See Carter v. United States, supra, holding 
that a robber who kills in flight commits felony murder 
only if he is still asporting his loot. Cf. People v. Marwig, 
227 N.Y. 382, 125 N.E. 535, 22 A.L.R. 845 (1919), where 
the Court found that there was insufficient evidence that 
the robbers carried away anything of value and a felony 
murder conviction for killing during flight was therefore 
reversed. 


The prosecution also failed to establish beyond a reason- 
able doubt that the felony had not been terminated by an 
arrest. Under State v. Milam, 108 Ohio App. 254, 156 N.E. 
2d 840, 847-48 (1958), apparently followed in the relevant 
instruction below (JA 389), an arrest may terminate the 
felony and thus end liability to felony murder. Cf. People 
v. Walsh, 262 N.Y. 140, 147, 186 N.E. 422, 424 (1933), where 
a felony murder conviction was reversed; it was there 
held that two robbers possessing loot but under arrest 
could not thereafter have done any act to prolong the 
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felony until the subsequent killing.” In the instant case, 
there were only two surviving witnesses of the arrest and 
shooting. One of these, appellant, testified that he had 
submitted to arrest prior to the shooting (JA 343-46). The 
other, Private Winters, was at best equivocal. Winters 
testified that he had held appellant under surveillance at 
gunpoint (JA 63). He had referred to appellant as his 
‘prisoner’? (JA 22, 50), which further implies that an 
arrest had occurred. So does his repeated statement that 
“J had him’’ (JA 44, 57). Even on the basis of Winters’ 
testimony alone, an arrest seems established as a matter 
of law under Henry v. United States, 361 US. 98, 103 
(1959): ‘‘When the officers interrupted the two men and 
restrained their liberty of movement, the arrest, for pur- 
poses of this case, was complete.”? Moreover, Winters’ 
claim that appellant raised only the left hand, when com- 
manded to put up his hands (JA 50, 56; but ef. JA 22), 
seems improbable; for if appellant had then been in the 
alleyway in the position Winters described (JA 56, 61) 


(and with visibility too limited even to recognize a man’s 
face, see JA 55, 73), appellant’s left arm would have been 
hidden by his body from Winters’ view. This tends to 
confirm appellant’s story that before the shooting he had 
turned toward Winters and raised both hands in sur- 
render (JA 343). At all events, the contrary view, that 


20In Milam, as in the charge below, whether the arrest terminated the 
felony was treated as a question of fact. In Walsh, it is not altogether clear 
whether the question was considered one of fact or law. Appellant respect- 
fully urges that this Court hold that an arrest terminates the felony as a 
matter of law. Such a holding is necessary to curb the potentially limitless 
application of Carter v. United States, supra, in making all unintentional 
killings which occur during flight first degree murders. It should be noted 
that Carter was based not on precedent from this jurisdiction but on the Ohio 
case of State v. Habig, 106 Ohio St. 151, 140 N. E. 195 (1922). See 96 
U.S. App. D.C. at 42, 223 F, 2d at 334, note 3. Habig, however, was decided 
under a felony murder statute that required the killing to be purposeful, 
whereas by the time of Carter that requirement had been eliminated from the 
District of Columbia statute. Hence the Milam rule, which may be an ade- 
quate restriction on Habdig for Ohio, is not sufficiently restrictive to limit the 
reign of Carter within reasonable bounds in this jurisdiction. 
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there was no arrest and surrender terminating the felony 
prior to the shooting, was not proved beyond a reasonable 
doubt. An acquittal therefore was, and is required. 


VIII. The Charge to the Jury Did Not Clearly Define the 
“Elements” of Murder, the Meaning of “Arrest,” and the 
Law of Self-Defense 


In Williams v. United States, 76 U.S. App. D.C. 299, 301, 
131 F. 2d 21, 23 (1942), this Court declared through Asso- 
ciate Justice (later Supreme Court Chief Justice) Vinson: 


“Tt is almost, if not, as important to a defendant to 
have a jury instructed on the law applicable to his 
particular case by the judge, who knows the law, as to 
have a jury of his peers. The latter is supposed to 
safeguard our institution of fair trial by insuring 
impartiality. But of what value is an open mind, if it 
does not know, with clear delineation, the issues upon 
which it is to pass judgment? Just as a lawyer might 
be ignorant in a meeting of scientists, so may a juror 
be in his casual acquaintance with the law. The jury, 
a group of responsible citizens, is entitled to this legal 
instruction if it must accept the duty of passing upon 
the very life and death of a man.”’ 


Measured by this criterion, the instructions in the instant 
case were prejudicially deficient in the following three 
respects (other than those already discussed under other 
points in this brief). 


1. Government’s Instruction No. 2 (JA 386-87) listed 
five “‘elements’’ of first degree murder. However, Gov- 
ernment’s Instruction No. 6 (JA 388), informed the jury 
that there were two ‘‘essential elements’’ of the felony 
murder count. Both of these ‘‘essential elements”’ appar- 
ently corresponded to the first of the five elements in the 
former list. Thus there is a reasonable possibility that 
as many as four of the five elements originally specified 
may have been regarded by the jary as ‘‘nonessential,”’ 
and therefore not adequately scrutinized. 
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2. The instructions were confusing on the vital question 
of arrest. If the court intended any distinction between 
the definition of ‘‘effective arrest’? (JA 387) or being 
“‘effectively and actively placed . .. under arrest’? (JA 
388), and the definition of mere ‘‘arrest’’ (JA 389), then 
the significance of the distinction should have been ex- 
plained. The crucial instruction on an ‘“‘arrest’’ terminat- 
ing the felony (JA 389) may have been misconstrued by the 
jury if it understood that an ‘‘effective arrest’’ was re- 
quired. Even if the court intended no distinction between 
“tarrest’’ and ‘‘effective arrest,’’ the difference in language 
may nevertheless have implied an important distinction to 
the jury. 


3. The subject of self-defense was barely and only in- 
directly alluded to in the instructions (see JA 388). The 
requested defense instructions on self-defense (JA 379) 
were not granted. Thus the jury was left without impartial, 
judicial guidance in the essential matter of evaluating 


appellant’s claim of self-defense (JA 344-45), which both 
sides had discussed in summation (Tr. 1065, 1093-94). 


IX. The Court Should Have Instructed the Jury That Unim- 
peached Evidence of Appellant’s Good Character Would 
Afford a Basis for a Finding of Reasonable Doubt as to 
Bis Guilt 

It is well established that a defendant is entitled to 

a jury instruction that unimpeached evidence of his good 

character may generate a reasonable doubt as to his guilt. 

Michelson v. United States, 335 U.S. 469, 476 (1948) ; 

Edgington v. United States, 164 U.S. 361, 366 (1896) ; 

Colbert v. United States, 79 App. D.C. 261, 262, 146 F. 2d 

10, 11 (1944); Kinard v. United States, 68 App. D.C. 250, 

251, 96 F. 2d 522, 523 (1938). Such evidence was presented 

in this case, through the testimony of appellant’s mother 

(JA 336-39). There was also evidence of appellant’s 

honorable discharge from the army (JA 289). No attempt 

to impeach the evidence of appellant’s good character was 
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made by the prosecution. Nevertheless, no instruction on 
the effect of appellant’s character evidence was given to 
the jury, nor requested by the defense. 


The foregoing authorities make clear that the omission 
of an instruction on character evidence would have been 
reversible error had a proper instruction been requested. 
However, appellant concedes that Kinard also ruled that 
absence of the request precluded a finding of error. This 
ruling was not essential to the decision in Kinard, since 
the conviction there was reversed for another error in 
the charge. But whether or not the Kinard ruling was 
only dictum, appellant submits that there are sound reasons 
for not following it in the instant case. With appellant’s 
life in the balance, and the verdict probably turning on 
whether the jury chose to believe his story or Private 
Winters’, an instruction bringing home to the jury the 
significance of the character evidence might have proved 
decisive. Moreover, the lack of a guiding instruction must 
be viewed in conjunction with two other rulings which 
impeded appellant’s opportunity to emphasize his good 
character to the jury. First, the intention to use appel- 
lant’s father as an additional character witness was aban- 
doned in the light of the court’s ruling that a character 
witness would not be permitted to observe the trial (JA 36). 
Second, it seems clear that the defense counsel best equipped 
to address the jury on appellant’s character was Mr. 
Whitlock; he was the only one of appellant’s three counsel 
who had been retained by appellant’s family, and the one 
who examined appellant’s mother. Yet the court denied 
Mr. Whitlock’s request to make a 15-minute address to 
the jury in addition to the address by the principal, ap- 
pointed defense counsel, Mr. Bell (JA 375). 
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X. The Inconsistency of the Verdict as to the Two Co-Defend- 
ants on a Capital Charge Warrants a New Trial in the 
Interest of Justice 


This Court has recently reaffirmed the rule that con- 
sistency is not required in the jury’s verdict on different 
counts of the same indictment. Silverman v. United States, 
107 U.S. App. D.C. 144, 147, 275 F. 2d 173, 176 (1960). 
However, appellant submits that this rule does not apply 
where the verdict on the same count is inconsistent as to 
two co-defendants. Such an inconsistency is apparent in 
the instant case. Since the co-defendant was convicted 
on the robbery count, his acquittal of the felony murder 
required the jury to find that the felony had terminated 
before the killing; yet by so finding, the jury should have 
been obliged under the court’s instructions to acquit appel- 
lant as well. 


Appellant’s position is supported by United States v. 
Daigle, 149 F. Supp. 409 (D.C.D.C.), affirmed, 101 U.S. 
App. D.C. 286, 248 F. 2d 608 (1957), certiorari denied, 
355 U.S. 913 (1958), upon which this Court relied in 
Silverman, supra. In Daigle, the Court stated that, ‘‘ ‘The 
verdict as to each count must be consistent in itself’,” 
although ‘‘ ‘the verdicts on the several counts need not 
be consistent with each other.’’? 149 F. Supp. at 413 
(emphasis added), quoting Mogoll v. United States, 158 
F. 2d 792 (5th Cir. 1946). In the present case, the two 
defendants were jointly indicted and tried on the same 
felony murder count: the verdict on that count was clearly 
not “consistent in itself,’? as Daigle requires. See also 
Annotation, Necessity of consistency in verdict in criminal 
case, 80 A.L.R. 171, 179 (1932) : 


<<Where the inconsistency in a verdict appears only 
from an examination of the evidence, and constitutes 
an illogical discrimination between joint defendants, 
as to which the evidence is identical, it is, according 
to the majority rule, invalid.”’ 
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C£. Rosenthal v. United States, 276 Fed. 714 (9th Cir. 1921), 
reversing one defendant’s conviction because it was incon- 
sistent with a verdict acquitting his co-defendants. 


Appellant believes that none of the policy arguments 
that can justify upholding inconsistent verdicts in other 
contexts, can outweigh the possibility that such a verdict 
here may send a man not guilty of first degree murder 
to his death. Appellant therefore respectfully prays the 
Court to rule that, pursuant to Rule 33, Fed. R. Crim. P., a 
new trial should be granted in the interest of justice. 


CONCLUSION 


For the foregoing reasons appellant urges that his con- 
viction on each count must be reversed and the case re- 
manded for a new trial. He further urges that the case 
should be remanded with directions to enter judgment of 
acquittal on count one. 


Respectfully submitted, 


Epwarp Bennerr WILLIAMS 
Counsel for Appellant 
Appointed by This Court 

1000 Hill Building 
Washington 6, D. C. 
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QUESTIONS PRESENTED 


In the opinion of the appellee, the following questions aré 
presented: 

1. Where the facts disclose that a killing occurred during 
the commission of an armed robbery and there was no evidence 
adduced that this killing was the result of malice, passion or 
excessive force used in self-defense and the trial strategy of 
the defense was purely self-defense after termination of the 
felony, was the trial court required sua sponte to instruct the 
jury on second-degree murder and manslaughter? 

2. Does the omission of the words “of sound memory and 
discretion” in the indictment reduce the crime charged from 
first degree felony-murder to second degree murder? 

3. Where the record discloses that shortly after appellant’s 
arrest, he made to the police a statement incriminating himself 
and his brother, and repeated this statement to the jury and 
where appellant’s brother, who had not been arrested because 
there was no probable cause to do so, upon confrontation with 
appellant’s accusation immediately admitted his complicity, 
and reaffirmed the statement eleven days after his preliminary 
hearing, (1) Was appellant’s statement taken in violation of 
Rule 5(a) and if so was brief reference to it at trial prejudicial 
to his case and (2) was the statement of appellant’s brother, 
his co-defendant at trial, taken in violation of Rule 5(a) and 
if so, was its use at trial prohibited? 

4. Did the District Court properly admit into evidence items 
seized pursuant to a search warrant legally issued and executed? 

5. Where the District Court allowed testimony concerning all 
the circumstances surrounding the pursuit and escape of ap- 
pellant, did the court properly exclude questions calling for 
conclusions of law? 

6A. Did the District, Court properly deny appellant’s pre- 
trial motion for inspection of statements made by Government 
witnesses where the record discloses that (1) the motion was 
premature and (2) no request for the statement was made 
after the witness testified? 
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6B. Did the District Court properly deny appellant’s request 
for police personnel records where the “best evidence” rule 
had been complied with by the production of official records 
identifying the service revolver and where appellant’s own 
statement indicated that his request constituted a “fishing ex- 
pedition”? 

7. Was not the question of whether a killing occurred during 
the pursuit immediately following an armed robbery properly 
submitted to the jury? 

8. Did not the District Court properly instruct the jury on 
the elements of the crime charged and the theory of defense? 

9. Did the testimony of appellant’s mother constitute any 
evidence of appellant’s good character; and, if so, was & sua 
sponte instruction on this point required to avoid reversible 
error? 

10. Does the acquittal of the co-defendant affect this verdict 
on appeal? 


Counterstatement of the case 
Testimony at trial. 
Proceedings outside the presence of the jury 
Trial testimony resumed. 
Statutes and rule involved 
Summary of argument 
Argument: : 
I. The trial court was not required to give an instruction on 
second degree murder or manslaughter sua sponte 
II. The trial court properly construed the indictment as a 


IV. The articles secured pursuant to a valid search warrant 
were properly admitted into evidence. 
V. The trial court properly excluded testimony of what wit- 


VI. The trial court properly exercised its discretion in denying 
appellant’s pre-trial and trial motions for inspection of 


the personnel records of the deceased and surviving 


VII. The evidence disclosed that there was a robbery and that 
in the course of the robbery a killing occurred. 
VIII. The trial court’s instructions were clear and complete... -_ 
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X. The evidence was sufficient to support the verdict of guilty. 
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COUNTERSTATEMENT OF THE CASE 


On February 15, 1960, there was filed in the District Court 
@ six count indictment charging appellant William C. Coleman 
and a co-defendant Raymond S. Coleman with violation of 
22 D.C.C. 2401, 2901, 501, 502 and 505(b).* Appellant 
entered a plea of not guilty on February 9, 1960. On the 
morning of the commencement of the trial, May 31, 1960, the 
prosecution made an oral motion for leave to dismiss counts 2, 
‘4,5, and 62 This was granted, after counsel for appellant had 
stated: “We have no objection” (J.A. 35). Later, in the after- 
noon of that day, however, counsel for appellant moved to re- 
instate count two? This was denied (J.A. 35). On June 11, 
1960, appellant was convicted of counts one and three by a 
petit jury. His oral motion for judgment of acquittal notwith- 
* Felony murder, premeditated murder, robbery, assault with intent to 
kill, assault with a dangerous weapon, and assault on a member of 
the police force. : 
* Premeditated murder, assault with intent to kill, assault with a danger- 
ous weapon, assault on a police officer. 
* Premeditated murder. 
(1) 
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standing the verdict was denied. Thereafter appellant was 
sentenced to death by electrocution and also given a term of 
imprisonment of from five to fifteen years on count three. 
The co-defendant Raymond S. Coleman was convicted on 
count three above. 

Testimony at trial 


Officer Donald Brereton of the Metropolitan Police Depart- 
ment volunteered to do some off duty work on January 7, 1960. 
This consisted of being part of a “stake-out”at a liquor store 
located at 501 Florida Avenue N.W., in the District of Colum- 
bia (J.A. 37, 38). His partner for that evening was Clyde R. 
Winters. They arrived at the liquor store and proceeded to 
the storeroom in the rear from the walls of which several holes 
had been bored permitting visual access to the front of the 
store (J.A. 39). During the period of his observation Winters 
saw 2 colored man clad in an Army trench coat type of over- 
coat, and an Army type fatigue hat leaning over the counter 
(J.A. 40). As he arose to take a closer look at the man he sud- 
denly heard the proprietor yell, “It’s here. It’s happened.” 
He immediately ran from the rear room to the front of the 
store (J.A. 41). As he came around the counter on the way 
to the front door, he saw the man turning to go up 5th Street. 
He noticed that the man, running away, was dressed the same 
as the man who had been in the store and identified him as 
being the same person (J.A. 41). While in pursuit he saw the 
Inan going diagonally across the street toward an alley and as 
he reached the middle of the street, he shouted “Stop; police!” 
and fired a shot (J.A.42). The criminal continued to run into 
the alley with the officer in pursuit. As the latter came to 
the entrance of the alley he saw the person “swinging into an 
arc to turn” (J.A. 43). At this time he again shouted “Stop; 
police!” and fired a second shot. Upon arriving at a certain 
point in the alley he did not see the man but being familiar with 
the alley because he had walked this beat many times (J.A. 
‘43), he knew the man had turned off into an area which he 
described as an alcove or an intersecting alley. He proceeded 
cautiously into this intersecting alley and observed the same 
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man whom he had been pursuing standing against the wall with 
his hands in his pockets (J.A. 43). The officer pointed his 
revolver at him, identified himself as a policeman and ordered 
him to put hishands up. Appellant had had both hands in his 
pockets and his back to the wall. He removed only his left 
hand from his pocket but kept his right hand in his other pocket 
(J.A. 50,61). At this point Officer Brereton, who was following, 
came running from the main alley into the intersecting alley. 
Winters cried a warning to his co-officer (J.A. 50). At the same 
time appellant came out and grabbed the officer after which a 
struggle ensued. As Winters moved to assist his brother officer 
there was a shot and Officer Brereton fell to the ground (J.A. 
44). Appellant then turned, pointed a gun at Winters, and 
shot him in the face (J.A. 45). A third shot followed. He ran 
out of the alley followed by two more pistol shots which were 
fired by Winters. A short time thereafter a civilian came out of 
one of the houses facing the alley and rendered some aid to the 
wounded officer (J.A. 46). 

One of the men who had come into the store wore an olive 
green outfit consisting of an Army hat and had bought a 
bottle of whiskey called Ancient Age (J.A. 67). An Army 
fatigue hat, identifiable as having been issued to appellant, 
was found on the ground near Brereton’s body (J.A. 71, 72, 
73, 75, 76). An automobile parked adjacent to that alley 
bore license plates which had been issued to appellant (J.A. 
75). This car had been noticed to be in the immediate vicinity 
of the crime prior to the commission thereof (J.A. 87, 88, 89, 
98, 99). 

Louise Pitts who had known appellant for five and a half 
years saw him on the morning of that day when he drove her 
in his car * to the Washington Hospital Center where she was 
employed as an addressograph operator assigned to stamp med- 
ical and research charts on incoming patients. Appellant had 
been accustomed to picking her up every night in order to 
bring her home. Because he was not there that night she 
went home by bus. Within five minutes after she arrived 
home, i.e., 9:35 P.M., she received a telephone call from him 
(J.A. 81). He called her again at 10:00 P.M. and told her to 


* Identified as the car left near the scene of the crime. 
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meet him outside. She left her house and saw Raymond Cole- 
man’s car. Inside the car were Raymond, his wife, and ap- 
pellant, seated in the back. The latter immediately said: 
“Baby, I am in trouble” (J.A.83). In response to her inquiry 
as to what was wrong he asked her if she had made an ad- 
dressograph plate on the “policeman today”. She told him 
that the policeman was dead. Raymond then told appellant 
“you were lucky to get out of the alley with two policemen 
blocking you” (J.A. 84). Appellant did not deny that he had 
been in the alley at that time. He further told Louise Pitts 
that his car was parked on 5th Street but he couldn’t get to 
it because policemen were around (J.A. 84). He also told 
her that he had been in a liquor store holdup (J.A. 85). After 
riding for a while they arrived near the scene of the crime. 
Raymond told appellant, “There’s your car,” and appellant told 
Raymond to keep on driving. They then proceeded to about 
a half block from appellant’s residence where Raymond parked 
his car. Appellant then asked Miss Pitts to get out and ask 
his landlord if he, appellant, was at home in order to discover 
if any policemen were in the vicinity. She and Raymond’s 
wife then went to appellant’s house, rang the doorbell which 
was answered by members of the police force who questioned 
them (J.A. 86, 87). Very shortly thereafter, ie., 1:30 AM. 
as a result of talking to “certain people” Officer Kline of the 
Metropolitan Police Department who had gone to Raymond 
Coleman’s house as a result thereof observed the co-defend- 
ant’s car in the 3100 block of Mt. Pleasant Street. He identi- 
fied himself as a police officer to the driver and was told by the 
latter that he was Raymond Coleman (J.A.77). 

On January 8, 1960, Orville Anson, a welder, when dis- 
mantling an old car in the alley behind 1421 Belmont Street ° 
discovered a gun lying under the seat of the car (J.A. 91). 
This gun was identified by the serial numbers as the gun which 
had been issued to Brereton, the deceased policeman (J.A. 92, 
93). Ballistics testimony revealed that Brereton was killed 
by bullets fired from his own gun. 


* Appellant lived at 1487 Belmont (J.A. 86). 
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Proceedings outside the presence of the jury 


Lieutenant Edward A. Daly of the Metropolitan Police De- 
partment, Homicide Squad, interviewed Raymond Coleman 
at 2:00 A.M. on January 8, 1960 (J.A. 99). His questions were 
directed to the whereabouts of appellant. Raymond stated he 
had not seen his brother in over a week. He was told that the 
police had interviewed his wife and as a result of this interview 
had talked with some other people in his home who had advised 
the police that he, Raymond, his wife and appellant had left 
the house together at 10:00 P.M. that night. Raymond then 
changed his story and stated that at about 9:00 P.M. appellant 
had called him to ask that he pick him up at 14th and Florida 
Avenue (J.A. 101, 102). He did so and returned to his house 
with appellant. After watching television for a while the three 
of them left the house, dropping appellant of at 14th and 
Euclid Street, and Raymond had not seen him since (J.A. 102). 
The time length involved in this questioning amounted to 
approximately twenty minutes to a half hour (J.A. 102). 
Thereafter the lieutenant again spoke to Raymond’s wife and 
to Louise Pitts and after receiving a statement from the latter 
confronted Raymond with Miss Pitts. Raymond was advised 
that Miss Pitts had told a different story than hehad (J.A. 103). 
As a result of this confrontation and the statement which was 
read to him, Raymond Coleman then admitted that appellant 
had called him,-that they had met, and William had told Ray- 
mond that he, William, was in trouble because he and another 
fellow had robbed the liquor store and that during the robbery 
the proprietor or the clerk had been shot. Raymond stated that 
appellant had a bundle of clothes under his arm at that time 
(J.A. 104). Appellant also told Raymond that he had left 
his car down at the scene of the robbery and wanted Raymond 
to take him there to see if he could recover his car because the 
police were behind him and he had had to leave his car there. 
The balance of Raymond’s statement corroborated Miss Pitts” 
statement. He said they drove to 14th Street where appellant 
asked Raymond to stop while he made a telephone call to Miss 
Pitts. They later picked her up at which time appellant asked 
Miss Pitts if any injured policemen had been brought to the 
hospital. She replied that one of them had died in the emer- 
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gency room and the other was critically wounded, at which time 
appellant held his head and said “Oh, my God”. He admitted 
to Miss Pitts that he and his car were involved. The three of 
them proceeded to 5th and Florida Avenue but did not stop to 
get William’s car because there was a crowd of people around. 
After reading about the robbery in the newspaper, appellant 
asked Miss Pitts to go to his house and find out if the police 
had been there. They returned to his house where Miss Pitts 
and Raymond’s wife entered the house. Since they did not 
return immediately both Raymond and appellant went else- 
where (J.A. 105, 196). This statement was then reduced to 
writing. He was not charged as a defendant (J.A. 106). The 
interrogation and writing were concluded at around 4:00-4:30 
A.M. in the morning of January 8, 1960. 

. When Lieutenant Daly saw appellant at 10: 15 A.M., Janu- 
ary 9, and questioned him regarding the crime, appellant 
denied complicity. He was immediately advised of certain 
parts of statements taken from other witnesses. His only reply 
was that he was being framed (J.A. 108). He changed his 
story, stating he would tell the truth, immediately upon being 
confronted with the statements made by Louise Pitts and those 
of his brother and sister-in-law (J.A. 108). He admitted he 
was involved in the robbery and said that he and his brother 
Raymond had planned it on the morning of January 7. He 
and another fellow whose name he did not know drove to the 
vicinity of 5th and Florida Avenue where he parked his car 
across the street from the liquor store; after seeing a de- 
livery boy leave, he and his brother and another man entered 
the store. He went in first, his brother second. He ordered 
a half pint of “Ancient Age” whiskey, putting a five dollar bill 
on the counter. After receiving the whiskey the proprietor 
opened the cash register. At this point his brother Raymond 
told the proprietor that a holdup was in progress. Raymond 
pointed his gun at the proprietor who walked along the counter 
a short distance and started to lie on the floor. Appellant 
stated he then heard a noise in the back of the store and he 
ran out the front door proceeding from the door north to 4th 
and Bryant Streets where he caught a taxicab and went home 
to 1437 Belmont Street (J.A. 108, 109). The oral statement 
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took only about ten (10) minutes. Between 11: 40 A.M, and 
12: 45 on January 9th, it was reduced to writing (J.A. 111). 
Meanwhile Raymond Coleman, his wife, and Louise Pitts, 
had been brought to the United States District Court and 
were being held as material witnesses. At2: 00 P.M., on Satur- 
day, January 9th, Raymond Coleman was apprised of the fact 
that appellant had implicated him in the robbery (J.A. 112). 
After the necessary arrangements were made, he was taken to 
homicide headquarters to confront appellant. He and the other 
material witnesses had been lodged at the Continental Hotel 
in the custody of the United States Marshal. In each other’s 
presence, Raymond denied that he was trying to frame appel- 
lant and stated “Yes, I was involved in the robbery. I went 
into the store behind you [William]. I held the gun on the 
clerk and that (sic) when I held the gun on the clerk the clerk 
moved up the counter a little way and I followed him up the 
counter.” He then stated that appellant was the one who 
reached over the counter and took the money. Raymond then 
heard a noise in the back of the store causing him torun. He 
turned off on 5th Street and ran in a different direction than 
his brother took. After he heard some shots in the distance, 
he decided to get rid of the gun he was carrying. This he did 
by hiding the gun under some wood in an alley where he was. 
He then proceeded home (J.A. 113). When he arrived there 
his wife told him that appellant had called. This surprised 
him because he thought the police had caught appellant or 
had shot him (J.A.114). Appellant called him later and asked 
him to pick him up at 14th and Florida Avenue where appellant 
advised him that when he left the liquor store he ran across 
the street into an alley where two policemen had cornered 
him. Hehad “jumped” one of the policemen with his own gun; 
had thrown the gun away and proceeded home. When they 
arrived at Raymond’s home, “William was carrying a bundle 
of clothes, G.I. clothes that he wore during the robbery” (J-A. 
114). These were carried into the kitchen where they drank 
a 1% pint of Ancient Age whiskey that appellant had taken from 
the store. Raymond threw this bottle in the trash can in the 
kitchen. Before leaving the house William attempted to hide 
the clothes but Raymond’s wife would not permit him to hide 
them in the closet so they hid them under the day bed in the 
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living room. Raymond then repeated in appellant’s presence 
substantially the same facts regarding the meeting with Louise 
Pitts along with appellant’s admission to Pitts of his part in 
the robbery and the trip to appellant’s house to see if the police 
had been there (J.A. 114, 115). This was the first time that 
Raymond admitted any participation in the robbery and it 
was at this time (2:30 P.M., Saturday, January 9, 1960) that 
Raymond was arrested as & defendant and was no longer con- 
sidered merely a msterial witness (J.A. 115). After Raymond 
had recited this story in appellant’s presence the latter denied 
it and told Raymond that he was being framed. Raymond re- 
plied “Well, they are your clothes”, pointing to the clothes 
which included the G.I. cap with the serial number C-3108 
upon it.” At this point appellant said “Yes, but you wore 
them”. To this Raymond, turning to the officers, replied 
“Well, I can prove I was not in the alley * * * when he left 
the whiskey store I went into the alley on the same side of the 
street the whiskey store was on. I can prove it because that is 
where I hid the gun and the gun should still be there. Nowif 
you will take me up there, I can point out the gun to you” 
(J.A. 115). His request was acceded to and in the company 
of Sergeant Gray, Captain Hartnett and Deputy U.S. Marshal 
Spruitt, Raymond Coleman proceeded to a place near the 
liquor store where Raymond had hidden the gun which was 
then recovered (J.A. 116, 117). They went to the liquor store 
where Raymond Coleman then re-enacted the crime in the 
presence of the proprietor’s wife (J.A. 117, 118). Raymond 
was taken from the store to the Municipal Court for the pur- 
pose of a preliminary hearing, the time being approximately 
3 PM., January 9th (J.A. 119). Prior to this and after the 
group heretofore referred to had left Homicide headquarters, 
appellant, who had remained there for the purpose of being 
processed, was sent to the Municipal Court for a preliminary 
hearing. When Raymond arrived at the court an attorney had 
already been appointed for appellant who was in another room 
talking with him. An attorney was then appointed for Ray- 
mond. The committing magistrate at the hearing advised 
both defendants of their rights. The time was approximately 


‘Ydentified by the Army employee as those issued to appellant. 
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3:30 or 3:45 P.M. (J.A. 118). Immediately after the pre- 
liminary hearing and after appellants had been advised of their 
rights, Lieutenant Daly spoke with them in the cell block. The 
purpose of this conversation was to determine who the third 
man referred to by appellant was or if such a third man existed 
(J.A. 121). Appellant stated that a third man did not exist 
but that this was the story that he and Raymond had agreed 
to give should one of them be arrested (J.A. 121). Raymond 
also admitted that there was no third man (J.A. 121). Upon 
cross-examination, Lieutenant Daly adhered to his original 
story that Raymond had never been charged and arrested for 
the robbery because at no time, until confrontation with ap- 
pellant, had he involved himself. He also stated that after 
the police interrogation in the early hours of Friday morning 
they had no direct evidence that Raymond had been involved 
in the robbery (J.A. 180). At 2 P.M., January 9, 1960, after 
Raymond had arrived from the Continental Hotel, appellant’s 
statement was shown to him. The police advised him of his 
rights and that any statement he might make as a result thereof 
could be used against him (J.A. 136). 

At the time Raymond Coleman was held as a material wit- 
ness he was advised of his status by Officer Pixton (J.A. 183). 
His wife was advised of her similar status by the U.S. Marshall 
(J.A. 209). So too was Miss Pitts (J.A. 164). After being so 
notified they were taken to the Continental Hotel in the cus- 
tody of a marshal (J.A. 183). 

The liquor store proprietor when asked whether he posi- 
tively identified appellant as the person who committed the 
crime stated that “He identified me. I didn’t know him at all. 
He made the statement that I was the Mr. Bookoff at 5th and 
Florida Avenue where he made the purchase” (J.A. 156). Ray- 
mond Coleman admitted that his attorney had advised him 
just prior to the time he was put in the cell block behind the 
committing magistrate’s courtroom, not to make any state- 
ments (J.A. 187). Appellant also admitted to Raymond’s 
wife that he had been in the alley when the policeman was shot 
during a tussle (J.A. 207). 
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Pursuant to a search warrant, the police entered premises 
3132 17th Street * on January 8, 1960, at about 2:30 P.M. and 
recovered a long O.D. trench coat, fatigue jacket under the 
cushion of the day bed in the living room along with an empty 
half pint bottle of Ancient Age whiskey and a bag (J.A. 218). 
This bottle and this bag bore the latent fingerprints of the 
proprietor of the store (J.A. 310, 311). 

Trial testimony resumed 

The jury was then recalled and the same evidence regarding 
the confessions, the time thereof and the other circumstances 
involved in the case were repeated. Noreference to appellant’s 
statements were made by the prosecution (J.A. 242-267). Are- 
enactment of the crime was testified to by the wife of the com- 
plaining witness (J.A. 275-279). Subsequently, in the D.C. 
Jail, eleven (11) days after the preliminary hearing at which 
the co-defendant had been advised of his rights, he again re- 
peated in substance the original confession which he had made 
(J.A. 317, 318-322). Appellant’s counsel in his opening state- 
ment repeated in effect the entire confession regarding the rob- 
bery and stated that appellant’s defense would be self-defense 
when attacked by the deceased policeman. He admitted that 
appellant should be convicted of robbery but not of murder 
(J.A. 327, 328, 329). Appellant testifying in his own behalf ad- 
mitted both on direct and cross examination the commission of 
the robbery but stated that the gun had been discharged 
while he was tussling (J.A. 344) with the deceased police 
officer (J.A. 340, 344). He also stated that at no time did he 
ever have the gun in his hand until after the officer had been 
shot and had fallen to the ground (JA. 351). He admitted 
wearing clothes similar to the exhibits found at the scene of 
the crime and recovered as a result of the search warrant here- 
tofore referred to (J.A. 347, 348). Healso stated that he never 
fired the gun (J.A. 352) because he “never had the gun in [his] 
hand” (J.A. 352) and also admitted that there was no third 
man involved even though he had told the police this was so 
(J.A. 354). 


*Raymond’s home. 


ll 
The court then charged the jury which rendered a verdict of 


guilty. 
STATUTES AND RULE INVOLVED 
Title 22, District of Columbia Code, Section 2401 provides: 

Murder in the first degree—Purposeful killing—Kil- 
ing while perpetrating certain crimes. 

Whoever, being of sound memory and discretion, kills 
another purposely, either of deliberate and premedi- 
tated malice or by means of poison, or in perpetrating 
or attempting to perpetrate any offense punishable by 
imprisonment in the penitentiary, or without purpose 
so to do kills another in perpetrating or in attempting 
to perpetrate any arson, as defined in section 22-401 or 
22-402 of this Code, rape, mayhem, robbery, or kid- 
napping, or in perpetrating or in attempting to perpe- 
trate any housebreaking while armed with or using a 
dangerous weapon, is guilty of murder in the first 
degree. 

Title 22, District of Columbia Code, Section 2901 provides: 


Robbery.—Whoever by force or violence, whether 
against resistance or by sudden or stealthy seizure or 
snatching, or by putting in fear, shall take from the 
person or immediate actual possession of another any- 
thing of value, is guilty of robbery, and any person con- 
victed thereof shall suffer imprisonment for not less than 
six months nor more than fifteen years. 


Rule 5(a), Federal Rules of Criminal Procedure, provides: 


(a) Appearance before the Commissioner. An officer 
makin, an arrest under a warrant issued upon a com- 
plaint or any person making an arrest without a war- 
rant shall take the arrested person without unneces- 
sary delay before the nearest available commissioner or 
before any other nearby officer empowered to commit 
persons charged with offenses against the laws of the 
United States. When a person arrested without a war- 
rant is brought before a commissioner or other officer, 
a complaint shall be filed forthwith. 


578973—61——3 


According to the evidence presented by the Government 
and the defense, appellant was either guilty of first degree 
rourder or he was innocent of any degree of criminal homicide. 
The Government presented evidence that appellant had caused 
a death in the perpetration of an armed robbery. Neither side 
presented evidence that the death was caused by malice, pas- 
sion or the use of excessive force in self-defense. Consistent 
with appellant’s theory of defense, i.e., that he had acted rea- 
sonably in self-defense, he did not request any instructions on 
lesser degrees of criminal homicide. None were required. 


Il 


The indictment was a valid first-degree murder indictment. 
Hill v. United States, 22 App. D.C. 395 (1903). 


Ti 


The facts disclose that Rule 5(a) was not violated as to 
either appellant or his co-defendant. Moreover, appellant’s 


repetition of the statement at trial and the co-defendant’s re- 
affirmation of his statement made eleven days after his 
preliminary hearing remove any alleged prejudice. The co- 
defendant’s statement was not involuntary as a matter of law. 
After a hearing outside the presence of the jury at which 
conflicting testimony was given, the Court properly submitted 
this issue to the jury. 


IV 


The evidence seized pursuant to a valid search warrant was 
properly admitted into evidence. The failure to list an item on 
the return is purely a ministerial act and does not affect the 
validity of the warrant nor the admissibility of the evidence. 


Vv 


The trial court properly allowed testimony respecting the 
circumstances surrounding the armed robbery, escape, pursuit, 
attempted apprehension and subsequent escape of appellant. 
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The court, however, properly excluded questions designed to 
elicit conclusions of law. 
VI 


The trial court properly admitted official records of the 
Police Department. It properly denied appellant’s request for 
cumulative evidence concerning the service revolvers. Under 
the “Jencks” law, appellant was not entitled to any statements 
of a witness until the witness had testified at trial Having 
failed to request a copy of Private Winters’ statement after his 
testimony was given, appellant may not now complain. With 
reference to the personnel records, it is obvious that appellant 
sought to emberk upon a “fishing expedition.” This is par- 
ticularly evident since there was no proffer of knowledge that 
there had been prior acts of brutality by the police officers 
concerned. 

Vil 


The record is clear that at the time of the shooting appellant 
was asporting the proceeds of the felony and that the felony 
had not terminated when the policeman was killed. In any 
event, this was a question of fact which was resolved adversely 


to appellant. 
VIII 


The court’s instructions, granted at the request of appellant, 
were clearly understandable by the jury, and sufficiently de- 
scribed the elements of the offense, the questions of the arrest 
and self-defense. The jury required no elucidation of the 
charge. 

Ix 

Appellant’s mother failed to present legal evidence of good 
character. No request was made for an instruction thereon. 
The court was not required to instruct on this point sua sponte. 


x 


The law is well established that inconsistent verdicts may 
stand, even though this results in acquittal of a co-defendant, 
where the evidence is sufficient to justify the verdict of guilty. 
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I. The trial court was not required to give an instruction on 
second degree murder or manslaughter sua sponte 

Appellant’s contention that the trial court was required, 
sua sponte, to give an instruction on second degree murder 
and manslaughter must be predicated upon the testimony 
given in his own behalf. This is so because the government’s 
testimony and evidence raise only one issue, namely, a killing 
occurring during the commission of a felony as set forth in 
the statute. A review and analysis of appellant’s testimony 
reveals that the facts as testified to by him do not fall within 
the “if the facts warrant it” doctrine. His contention that 
that doctrine supports his view that the instructions he now 
desires should have been given must fail. He concedes that 
he failed to request such a charge. In support of the govern- 
ment’s position that appellant seeks to have “two bites from 
the apple”, the record also discloses that his counsel argued 
to the jury that lesser degrees of crime were not matters 
for them and that they should consider only the question of 
felony murder (Tr. 1104, 1105). The crime of robbery was 
admitted by counsel in both his opening and closing state- 
ments as well as by appellant’s testimony. 

It therefore follows that if any basis exists for the giving 
of instructions as appellant now desires, it must flow from the 
evidence and testimony adduced by him. This is particularly 
so since the prosecution’s evidence and testimony were pred- 
icated solely upon the theory of a killing which occurred dur- 
ing the course of a felony. The government produced no 
evidence which could under any circumstances provide the 
basis for a lesser degree instruction. Therefore analyzing ap- 
pellant’s testimony what do we find? He contends that the 
felony had ceased to exist; that he was put in fear of his life 
by the actions and words of the deceased policeman ; that he de- 
fended himself with no claim that he used more force than 
was necessary to repel the alleged attack; and that he did not 
attack the officer. Assuming this set of facts to be true, it must 
follow that there was no intent specific or general to kill the 
‘officer. There could be no malice and no charge or instruction 
on second degree murder was required even if requested. 
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Appellant’s sole contention must therefore be manslaughter 
done in the heat of passion under provocation of such fear 
as to induce the act. No claim that excessive force was used 
was made by either the prosecution or the defense. This mat- 
ters not if the killing took place during the course of the felony 
but appellant’s theory is based upon the “cessation” of the 
felony. If that be so, any facts necessary to create a man- 
slaughter charge are lacking for the prosecution did not rebut 
appellant’s testimony on this score nor did appellant assert, 
claim or produce evidence to support an “excessive force use 
on his part” theory.” Cf. Marcus v. United States, 66 App. 
D.C. 298, 86 F. 2d 854 (1936). At most appellant’s defense was 
self-defense and the evidence produced by him was consistent 
only with this theory and inconsistent with any other. Appel- 
lant’s awareness of this is apparent from his counsel’s remarks 
to the jury and his failure to request the instructions. All of 
these when added up are entirely in accord with the trial 
strategy employed in his defense. 

Appellant attempts to lift himself by his own bootstraps by 
using his concept of defense to alter the government’s theory 
of prosecution, by arriving at a new theory thereby. This he 
cannot do since the prosecution may proceed on any theory of 
law so long as the facts it produces comply with a statute, a 
proper concept and theory of law. 

An instruction on a lesser included offense may not be given 
unless the evidence warrants it. Davis v. United States, 165 
US. 373, 378 (1897); Stevenson v. United States, 162 US. 
313, 315 (1896) ; Sparf v. United States, 156 U.S. 51, 63 (1895). 
Here it did not. Green v. United States, 95 U.S. App. D.C. 45, 
218 F. 2d 856 (1955). 


IL. The trial court properly construed the indictment as a 
felony murder charge 


Appellant concedes (Br. p. 25) that the indictment is valid. 
His contention that it only spells out a charge of murder in 
the second degree is not supported by the law. 

* Appellant stoutly maintained he never put his hand on the gun (J.A. 
352). It must follow therefore that his testimony supports only an “ac- 
Gidental killing” claim which if believed would support only a not guilty 
verdict. ‘This the jury rejected. 
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No defense of insanity was offered or proved. As this Court 
phrased it, “Petitioner’s sanity was presumed (and no instruc- 
tion required) until ‘some evidence of his insanity was intro- 
duced’.” Wilson v. United States (D.C. Cir. Misc. No. 1461, 
June 28, 1960). It therefore became unnecessary to instruct 
on the definition of the phrase “sound memory and discretion.” 

Furthermore, we submit that the excepting clause referred 
to by appellant should not be interpreted as appellant would 
have this Court do. This clause does not relieve the govern- 
ment from its burden of proving sanity if some evidence is set 
forth by appellant of unsoundness of mind. Thus, one who 
kills with malice but without premeditation and deliberation 
or not in the commission of the named felonies, is guilty of 
second degree murder. It must follow therefore that the pro- 
viso must apply to the premeditation and deliberation clauses 
as well as to commission of the specific crimes enumerated in 
22.D.C.C. 2401. Itdoes not concern itself with a felony murder 
where premeditation, purpose and state of mind have been 
ruled out. 

When murder was first divided into degrees in the District of 
Columbia in 1901,7° the phrase “sound memory and discretion” 
was brought into the statute directly from the common law 
definition of murder. The statute then obtaining in other 
federal districts merely set the penalty “ and the common law 
definition, including the phrase in question, applied. In 
United States v. King? 34 Fed. 302, 306 (C.CE.D.N.Y. 1888) 
the court stated: 

«e * © The Revised Statutes of the United States 
prescribe a penalty for any person who commits mur- 
der * * * But the statutes do not define the offense 
of murder. Therefore we must turn to the common law, 
as it was in England before the Revolution, and has 
been interpreted since by our courts, for a definition 
of that crime. It is this: Murder is where a person of 
sound memory and discretion unlawfully and feloni- 


* $1 Stat. 1321 (1901). As amended, see D.C. Code §§ 2401, 2403 (1951). 

2 Rev. Stat. § 5839 (1875). 

See also 1 Wharton, Criminal Low 586 (11th ed. 1912) ; Wiggins v. 
People, 98 U.S. 465, 470 (Clifford, J., dissenting on another point). 
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ously kills any human being in the peach of the sov- 
ereign, with malice prepense or aforethought, express or 
implied.” 
Hamilton v. United States, 26 App. D.C. 383, 385 (D.C. Cir. 
1905) ; Bishop v. United States, 71 App. D.C. 182, 135, 107 F. 
2d 297 (D.C. Cir. 1939) (the 1901 Code provision “embodies 
the substance of murder as it was known to the common law”). 

When an undefined phrase is drawn into a statute from the 
common law, to “ascertain its meaning * * * recourse must 
be had to the common law * * * and to the decisions of this 
Court interpreting and applying the common law principles 
which define its use when authorized by the statute.” M cNally 
v. Hill, 293 US. 131, 136 (1934). It is thus seen that the sub- 
stantial policy behind the 1901 enactment was the division of 
the crime into degrees; definitionally the statute was but 
declaratory of the common law. Whatever the effect of subse- 
quent amendments on the general character of the statute, 
the phrase retained still takes its meaning and procedural 
incidents from the common law which, in ‘this District, is an 
organic source of criminal procedure not, as in typical federal 
districts, a mere aid to statutory construction. Hamilton v. 
United States, supra; Fisher v. United States, 328 US. 463 
(1946). 

Shortly after the embodying of this language into statute, 
the Court held the phrase “sound memory and discretion” need 
not be pleaded. Hill v. United States, 22 App. D.C. 395 (D.C. 
Cir. 1903). This was in accordance with the understanding, 
prior to the statute, that the language was merely “technical”, 
meaning a “responsibly sane mind”. Guiteau’s Case, 10 Fed. 
161 (D.C. Sup. Ct. 1882). : 

In Blocker v. United States, 107 U.S. App. D.C. 63, 274 F. 2d. 
572 (1959), in which a conviction of murder was reversed on 
other grounds, the appellant had referred (Br. 88) to the long 
common law history of the phrase “sound memory and discre- 
tion”, citing 3 Coke, Institutes *47 and 4 Blackstone, Commen- 
taries *194. In reply the United States pointed out (Br. 17) 
that Coke had phrased it “Murder is when a man of sound 
memory, and of the age of discretion * * *” (emphasis sup- 
plied). Archbold confixms that the common law description of 
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the crime of murder had made reference to the salutory pre- 
sumption that children lack capacity to commit a felony, 2 
presumption which is irrebuttable until the age of seven and 
rebuttable thereafter until fourteen.* 1 Archbold, Criminal 
Practice and Pleading 831, 8 (7th Am. ed. 1860). Bishop puts 
the proposition as follows: 


“The indictment does not in terms charge that the ac- 
cused is of sound mind, even when on a statute having 
the words “of sound memory and discretion.” For san- 
ity although essential to crime, therefore needs in some 
way to be alleged, is sufficiently so by the mere averment 
of the criminal act, because it is the prima facie condi- 
tion of mankind. * * * A plea of insanity is not re- 
quired where this defense is relied on, but it may be 
shown on “not guilty,” which in its very nature includes 
it. * * * A mere denial of guilt is the defendant’s con- 
tention that he was insane when he did the act. * * * 
It is the same defense as that he had not the requisite 
age. * * * In other words, it isa part of the plea of not 
guilty to the government’s accusation.” 


3 Bishop, New Criminal Procedure, 1643-44 (2d ed. 1913). 

As Archbold points out, absence of chronological immaturity 
and the necessity of a responsibly sane mind were not require- 
ments peculiar to murder but applied to all indictable offenses. 
Id. at 831-32. Accord, Davis v. United States, 160 U.S. 469, 488 
(1895). Further, in the Davis case, the Court, recounted a cor- 
rect portion of the trial judge’s charge * as follows: «e * © the 
law presumes every person who has reached the years of discre- 
tion to be of sound mind * * *.” Id. at 477 (emphasis sup- 
plied). One may hazard the conclusion that such reminders 
were attached to the definition of murder in an era when it was 
still remembered that before mens rea the act of violence con- 
stituted the crime without the necessary accompaniment of a 
guilty mind. 

™Of course this bas largely been replaced by specific statutory provi- 
sions. See 11 D.C. Code § 907 (Supp. VIII 1960), 11 D.C. Code § 914 (1951) 
(Juvenile Court Act). 


“The charge was found wanting in the particular that it made an erro- 
neous assignment of the burden of proof as to sanity. 


19 


The decision in the Hill case, that the phrase “sound mem- 
‘ory and discretion” need not be pleaded, is in consonance with 
modern legislative and judicial policy with regard to criminal 
pleading. An indictment “shall be a plain, concise and definite 
written statement of the essential facts constituting the crime 
charged.” Fed. R. Crim. P. 7(c). The phrase in question 
is not a definitional component peculiar to murder but, taken 
as denoting a sane mind, voices an underlying requirement of 
all crimes. Under the rule, as illustrated by the suggested form 
of indictment in murder cases (Fed. R. Crim. P. Form 1) there 
is no requirement to make an averment of sanity. Age of dis- 
cretion as an included term has no application to an indictment 
returned against an adult and is now made substantially obso- 
lete by a statute conferring upon a special court jurisdiction 
over juveniles. 
It therefore follows, that the indictment cannot be construed 
to mean second degree murder. 


III. The trial court properly denied appellant’s motion for a 
directed verdict of acquittal 


Although appellant moved for judgment of acquittal at the 


close of the Government’s case, he proceeded to introduce 
evidence in his own behalf including his own testimony. It is 
a well-settled rule of law that in this posture a trial court must 
then review all the evidence before it, for appellant has waived 
his right to insist upon his original motion. Ladrey v. United 
States, 81 U.S. App. D.C. 127, 155 F. 2d 417 (1946); Hall v. 
United States, 83 U.S. App. D.C. 166, 169, 168 F. 2d:161 
(1948); Lii v. United States, 98 F. 2d 109 (9th Cir. 1952) ; 
United States v. Goldstein, 168 F. 2d 666 (2d Cir. 1948). 

It is equally clear “the erroneous admission of a confession 
does not require reversal where no prejudice resulted from its 
admission for that would reverse the line of authorities holding 
otherwise and would emasculate the harmless error stature 
and Rule 52(a2) which the Supreme Court gave no indication of 
intending in Mallory v. United States, 354 U.S. 449 (1957).” 
Starr v. United States, 105 U.S. App. D.C. 91, 264 F. 2d 377 
(1958). The question of prejudice must be determined upon 
@ consideration of the record as a whole. Kotteakos v. United 
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States, 328 U.S. 750, 764-765 (1946). Applying the standards 
set forth therein to the present case, we submit that the 
admission into evidence of Raymond Coleman’s confession with 
the alleged allusions to appellant’s alleged confession did not 
affect his substantial rights. The record discloses that there 
was ample competent evidence in addition to these confessions 
from which the jury could conclude that he was guilty of the 
crimes charged. This evidence consisted of the following: (1) 
There was a description of the robbers as two colored men and 
of the clothing they were wearing (Army-type fatigue hat and 
trench coat); (2) an Army fatigue hat with serial numbers 
showing it had been issued to appellant was found beside 
Brereton’s body; (3) appellant’s car was parked near the liquor 
store and two colored men were in it about a half-hour before 
the robbery; (4) just before the crime, the same car with two 
colored men in it was parked near the alley into which the killer 
ran; (5) appellant’s car was the only parked car found in the 
area with its doors unlocked shortly after the time of the rob- 
bery; (6) appellant stated in the presence of Louise Pitts that 
his car was there, pointed it out, and said he could not get it 
because there were too many people around; (7) appellant 
admitted to Louise Pitts that he was in trouble, that he had 
been involved in a liquor store holdup and asked about any 
policeman who had been admitted to Washington Hospital 
Center. When told that the policeman was dead, he put his 
hand to his head and said, “Oh, my God!” and (8) Raymond’s 
statement to appellant that appellant was lucky to get out of 
the alley with two policemen after him was undenied and un- 
answered. All of the above was made known to the police 
prior to the time that Raymond was first seen in his car at 
1:30 am., by Officer Kline and was completely independent of 

_ any statements made by Raymond or appellant. Clearly this 
evidence in conjunction with Private Winters’ testimony was 
itself sufficient to justify a verdict of guilty. 

Appellant testified in his own behalf in complete agreement 
with his statement to the police. This is highlighted also by 
counsel’s opening statement to the jury in which he outlined 
the same facts in accordance with appellant’s theory of defense, 
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iLe., self-defense. Appellant may not, therefore, complain that 
the statements, the substance of which he testified to under 
oath, were prejudicial. Nor may he avail himself of the alleged 
illegal search and seizure of Raymond’s house pursuant to war- 
rant. In Metoyer v. United States, 102 U.S. App. D.C. 62, 
250 F. 2d 30 (1957), this Court stated: 
“While we think the police action correct and in full 
compliance with the law in every respect and at every 
stage, the events prior to trial are merged into Metoy- 
er’s full confession in open court in the presence of the 
jury and in response to questions put to him by his own 
counsel. No significant element of the confession was 
denied by Metoyer on trial. On the contrary, he testi- 
fied in substance as he confessed.” 


To the same effect, see Ercoli v. United States, 76 U.S. App. 
D.C. 360, 363, 131 F. 2d 354, 357 (1942) where this Court 
stated: 
“Applying this rule, therefore, the question is whether 
the corroborating evidence was sufficient in the present 
case. In answering this question we must consider all 
the evidence; not merely that presented by the Govern- 
ment. This results from the fact that, although appel- 
lant objected to the challenged testimony when it was 
first offered and, again, by his motion for a directed ver- 
dict, at the close of the Government’s case, nevertheless 
he then proceeded to the presentation of his own case 
and testified in his own behalf to most of the same facts 
as those which appear in his statements to the officers. 
His testimony thus constituted a judicial admission and 
operated as an express waiver, with the same effect as an 
admission made in a pleading or in a stipulation.” 
There can be no question but that there was sufficient cor- 
roboration tending to prove not only the truth of the confession 
but of the entire corpus delicti. Cf. Opper v. United States, 
348 US. 84 (1954). 
Assuming arguendo that this does not prevent appellant 
from raising this point on appeal, appellant has no standing to 
raise the issue. Jones v. United States, 362 U.S. 257 (1960); 
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Williams v. United States, 272 F. 2d 822, 823 (6th Cir. 1959). 
In Williams, the court said: 


“Appellant, relying upon McNabb v. United States, 
318 US. 332 * * * and Mallory v. United States, 354 
U.S. 449 * * * contends that it was error for the Dis- 
trict Judge to receive in evidence testimony from the 
Government agent concerning the participation of the 
purchaser Johnson in the transaction, because Johnson 
had not been taken by the arresting officer without un- 
necessary delay before the nearest available Commis- 
sioner. A failure to take Johnson before the nearest 
available Commissioner without unnecessary delay 
would render inadmissible in any proceeding against him 
any incriminating statements elicited from him during 
the period of unlawful detention. Neither the rule nor 
the McNabb and Mallory cases make inadmissible testi- 
mony from. others, otherwise admissible, in a separate 
criminal proceeding against a person other than the 
person unlawfully detained. Appellant has cited us no 
authority in support of his contention to the contrary.” 


Cf. Watts v. United States, 107 U.S. App. D.C. 367, 278 F. 
2d 247 (1960). 

In Goldsmith v. United States, 107 US. App. D.C. 305, 277 
F. 2d 335, cert. denied, 364 US. 863 (1960) this Court 
stated: 


“The problems presented to the police in the practical 
day-to-day and hour-to-hour enforcement of the law 
are vividly illustrated by the facts in this case. The 
police have duties which require balancing of competing 
rights and duties. * * * In short, when a plea of un- 
necessary delay is before us, we must examine in detail 
all the circumstances surrounding it, taking into con- 
sideration the manner in which interrogation was con- 
ducted, the length of time involved, and particularly the 
purposes which the police had in conducting their in- 
quiry, if the purposes can be discerned. We must not 
forget that interrogation is not an evil per se but an 
absolute necessity and that it often lesds +o releases, not 
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charges. * * * If a suspect, arrested or not, denies 
knowledge of a crime, the police are entitled, if indeed 
not obliged, to confront him with those who have im- 
plicated him. This is not unlike stating what evidence 
or reports they have and asking whether that informa- 
tion is true or false. Heideman v. United States, 104 
US. App. D.C. 128, 259 F. 2d 943 (1958), cert. denied, 
359 U.S. 959 (1959).” 


The investigation in this case was occasioned by the killing of 
a policeman during an armed robbery. This was indeed a seri- 
ous charge. 

Appellant on January 9, 1960 had surrendered himself to 
the F.B.I., which had in its possession a warrant for his arrest 
as a fugitive from justice (J.A. 139). The F.B.I. processed 
him in accordance with their duties and then turned him over 
to the Metropolitan Police Department which had a warrant 
for his arrest on the charge of murder. The police had already 
received statements from witnesses implicating appellant in 
this crime (J.A. 13-14). The Homicide Squad received him 
on Saturday, January 9, 1960, at approximately 10:15 A.M. 
(J.A. 107). When questioned as to his complicity in the crime 
he at first denied any guilt (J.A. 108). When told that the 
police had certain information and that Pitts and Raymond 
Coleman had made statements implicating him in the crime, 
he said that he would tell the truth (J.A. 108). He admitted 
the robbery but omitted any reference to the killing. He then 
implicated his brother Raymond (J.A. 108-109). This oral 
statement was made prior to 11:30, then reduced to writing. 
The preparation of the written statement took place between 
11:40 and 12:45 P.M. In this posture of the investigation 
Raymond Coleman for the first time was mentioned as a pos- 
sible defendant. It therefore became necessary to make ar- 
rangements to produce Raymond Coleman at Homicide Head- 
quarters in order to confront him with his accuser. Raymond 
was at the Continental Hotel where he had been lodged in the 
the custody of the United States Marshal as a material wit- 
ness pursuant to an order of the District Court. After the 
luncheon hour, i.e., 2:00 P.M., when confrontation took place 
and each was advised of the others accusations, Raymond, for 


24. 


the first time, admitted his part in the robbery but accused 
appellant of the killing (J.A. 114). In support of his position 
he offered to prove that he was not the Killer by disclosing to the 
police the whereabouts of the gun which he had carried during 
and after the robbery and which he had hidden near the scene 
of the holdup (J.A. 115). Raymond was then arrested for his 
complicity in the crime and at his request proceeded to the 
area where he had hidden the gun (J.A. 116-118). Appellant 
meanwhile was taken to the Municipal Court for the prelimi- 
nary hearing. 
As was said in Goldsmith, supra: 
“Can it reasonably be said at that point that it was 
unnecessary or unreasonable for the police to take the 
time to reduce the statements to writing and have them 
signed? No court has yet held that a reasonable period 
of time elapsing between the occurrence of an oral con- 
fession and the time reasonably necessary to reduce it to 
writing for it to be signed is ‘unnecessary delay’ * * *” 


No interrogation was initiated to acquire probable cause nor 
was any attempt made to support the arrest by eliciting dam- 
aging statements. (Cf. Mallory v. United States, 354 US. at 
454), nor was there any intensive third-degree questioning. 
Appellant’s contention that his admissions to the police were 
“thrice” used against him at trial in violation of Mallory can- 
not be substantiated in law. The first alleged occasion was 
when co-defendant’s counsel, on cross-examination of Lt. Daly, 
caused the latter to testify that appellant was the “other man” 
named by Raymond Coleman as his partner in crime. On di- 
rect examination Lt. Daly had testified concerning Raymond 
Coleman’s admission, deliberately and scrupulously omitting 
reference to appellant by name or inference. He did not re- 
veal that the occasion of Raymond’s admissions was appellant’s 
accusation of Raymond as the killer. This fact was elicited by 
Raymond’s counsel on cross-examination of Lieut. Daly. No 
bad faith has been imputed to the Government in this regard. 
To have prevented the co-defendant from defending his case to 
the fullest extent would have violated his basic right to cross- 
examination of his accusers. It was in this posture that the 
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name was given only after testimony was given that the discus- 
sion took place in appellant’s presence. 

The exclusionary rule of evidence adopted first in McNabb 
and continued on through Mitchell, Upshaw and Mallory has 
never been considered to be a penalty or sanction against the 
police. It is peculiarly directed to the protection of a de- 
fendant’s rights by preventing the prosecution from introduc- 
ing illegally acquired evidence into the proceedings. In United 
States v. Carignan, 342 US. 36 (1951), the Supreme Court 
stated: 


“By United States v. Mitchell, 322 US. 65, 70, 71, this 
Court decided that the McNabb Rule was not intended 
as a penalty or sanction from violation of R.S.D.C. 
Sec. 397, a commitment statute. The same conclusion 
applies to Rule 5, F.R. Cr. P.” 


The second alleged occasion was when appellant testified in 
his own behalf and was cross-examined. It is alleged that the 
prosecutor drew on his knowledge of the admissions and elicited 
appellant’s acknowledgment that he had admitted to the po- 
lice his participation in the robbery (Br. p. 31). This is not 
supported by the facts for (1) in appellant’s opening state- 
ment, he outlined and admitted the commission of the rob- 
bery (J.A. 327-329) and (2) appellant also admitted to all of 
this upon direct examination (J.A. 340-346). In addition 
thereto, the testimony during the trial discloses that the same 
information had been in possession of the prosecution prior to 
the opening statement as a result of information given to the 
police prior to both arrests. The McNabb and Mallory rules 
were therefore not “so easily circumvented by bringing out 
the illegally obtained admissions of guilt on cross-examination 
instead of on direct” (Br. p. 31). Walder v. United States, 347 
USS. 62 (1954) and the other cases cited by appellant are, there- 
fore, notin point. The testimony as revealed by the transcript 
refutes appellant’s claim. 

Appellant’s third contention must also fail. He claims that 
the allegedly illegally obtained admissions were used against 
him in the prosecutor’s summation and that no attempt was 
made to limit their use to impeachment purposes. It is obvi- 
ous from the remarks complained of that they were directed 
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toward showing Raymond’s complicity in the crime, and the 
alleged passing reference was so minute that it could not be 
considered as tending to prove appellant guilty. This one 
brief incidental reference to appellant’s statement, made in 
that portion of the argument which pertained to Raymond’s 
guilt, could have no more effect upon the jury than appellant’s 
prior sworn testimony at the trial admitting the same thing. 
It is, therefore, clear that the statement made to the police 
was not used to impeach appellant’s trial testimony. 

Appellant claims it was error for the court to receive into 
evidence Raymond Coleman’s admissions and his gun on four 
grounds: (1) Raymond’s statement was caused by appellant’s 
statement and the latter had been allegedly illegally obtained; 
(2) Raymond’s statement was obtained in violation of Rule 
5(a) and should have been excluded under Mallory; (3) Ray- 
mond’s statement was involuntary as a matter of law; (4) 
Raymond’s statement was made without the benefit of coun- 
sel. Allof these contentions are without merit. 

Appellant’s reliance on the “fruit of the poisonous tree” doc- 
trine is misplaced. His statement admitting participation in 
the robbery and implicating Raymond while personally 
denying the killing was the occasion for Raymond’s admission 
that (1) he, too, had participated in the robbery and (2) his 
counteraccusation that appellant had done the killing. Ap- 
pellant’s statement, however, was made very shortly after he 
had been delivered to the Metropolitan Police by the F.B.I. 
to whom he had surrendered himself but an hour before. Not 
only was this statement valid but the Supreme Court of the 
United States has rejected “the fruit of the poisonous tree” 
doctrine. In United States v. Bayer, 331 US. 532 (1947), the 
Court stated (p. 541): 

The Silverthorne and Nardone cases relied on by the 
Court of Appeals, did not deal with confessions but with 
evidence of quite a different category and do not control 
this question. 

In any event, Raymond reaffirmed his confession eleven days 
after he had been advised of his rights both by counsel and the 
committing magistrate at his preliminary hearing. (J.A. 314- 
322). Thus, even assuming arguendo (1) that appellant’s 
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original statement was obtained illegally, (2) that Raymond’s 
statement was taken in violation of Rule 5(a) and (3) that it 
was involuntary as a matter of law, Raymond’s statement was 
nevertheless admissible on the wholly independent ground that 
it had been reaffirmed in every respect a week and a half after 
his preliminary hearing. Goldsmith v. United States, supra; 
Turpin v. United States, —— US. App. D.C. — , 281 F. 2d 
687, cert. denied, —— U.S. —— (1960); United States v: 
Bayer, supra; McNabb v. United States, 142 F. 2d 904, 908- 
909 (6th Cir.), cert. denied, 323 U.S. 771 (1944). 

In any event, Raymond’s statement was not taken in viola- 
tion of Rule 5(a). It was made shortly after the police had 
their first evidence that Raymond was implicated in the rob- 
bery, ie., after appellant said that Raymond had participated 
in the holdup. After appellant’s accusation Raymond was 
permitted to deny or explain appellant’s charge. He imme- 
diately admitted his part in the robbery. It is this statement 
that appellant claims was taken in violation of Rule 5(a). It 
is clear that under Goldsmith, supra, that the police could prop- 
erly confront Raymond with his accuser and listen to his re- 
sponse. Appellant’s claim must then rely solely upon the al- 
leged illegality of Raymond’s detention as a material witness 
prior to the time he admitted his offense. This claim has no 
merit. 

The record discloses that Raymond’s detention as a material 
witness was legal. It was the result of a District Court order 
issued pursuant to a petition setting forth the knowledge in 
the possession of the police. This knowledge clearly indicated 
that Raymond’s testimony would be material in his brother’s 
trial but it did not implicate Raymond in any way. Therecord 
is clear that at that time.and until the time of Raymond’s for- 
mal arrest as a result of his own statement admitting the rob- 
bery there was no evidence or suspicion that would warrant ar- 
resting Raymond. There can be no doubt that had Raymond 
been arrested on the:charge of murder when he was held as a 
material witness, his attorney would now claim he was arrested 
without probable cause. In that posture this Court might very 
well reverse. pe Ee ca 5 

Appellant asserts that the respondents (material witnesses) 
were not advised of their status by the District Court. A re- 
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view of the transcript discloses that they were in court; that 
the prosecuting attorney advised the court that the witnesses 
were present (J.A. 17, 19), and that both Reymond Coleman 
and Louise Pitts testified on direct examination they were ad- 
vised of the fact they were being held as material witnesses. 
Raymond Coleman was so advised by police officer Pixton and 
Louise Pitts by the United States Marshal (J.A. 209, 164, 183). 
The testimony also discloses that one of the material wit- 
nesses saw Raymond Coleman’s attorney on Saturday, Janu- 
ary 9th, between noon and 1: 00 P.M., the day after they were 
being held (J.A. 209-210). It also is apparent that the same 
counsel had been retained to represent Raymond Coleman on 
Friday, the day on which he was held. Any of his rights could 
have been protected. 

We submit that if Congress intended that the police could 
not hold a material witness without first obtaining a warrant, 
it would have so stated. That this is true is shown by the fact 
that it is well established, affirmed by all courts, that an arrest 
for crime may be legally effected without a warrant when there 
is probable cause for arrest. Surely material witness may be 
held as such if information in possession of the police clearly 
discloses the need. 

Appellant maintains that Raymond’s statement: was in- 
voluntary. The record discloses that at a hearing outside the 
presence of the jury there was a direct conflict between Ray- 
mond and the members of the police department as to whether 
Raymond was subjected to physical coercion, refused food 
and subjected to constant interrogation. The trial court deter- 
mined that the voluntariness of his confession was a question of 
fact to be submitted to the jury under proper instructions 
since as a matter of law the claim was not substantiated. The 
court did properly instruct the jury on this issue and these in- 
structions are not now objected to. 

The law is settled that in matters of the admissibility of 
confessions and articles seized by the police a defendant must 
have standing to object. Jones v. United States, 362 US. 257 
(1960). See also the language in Williams v. United States, 
quoted supra at p. 22. Appellant shows no facts which re- 
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lieve him of this disability. It is true that Raymond would 
be entitled to exclusion of statements taken in violation of 
Rule 5(a) or taken against his will but it does not follow that 
appellant has any right to have his guilt concealed. 

Appellant briefly adverts to an alleged denial of the right 
to counsel in violation of the Sixth Amendment. In Wilson v. 
United States, 162 U.S. 613 (1896), the Supreme Court stated 
that the police were not under any obligation, duty or responsi- 
bility to warn the defendant of his constitutional rights. As 
recently as 1958, the Supreme Court stated that the refusal to 
permit an attorney to be present during questioning did not 
violate the due process clause. In fact, in Cicenca v. LaGay, 
357 U.S. 504, 509, the Court held: 


“Such a holding, in its ultimate reach, would mean 
that state police could not interrogate a suspect before 
giving him an opportunity to secure counsel. Even in 
federal prosecutions this Court refrained from laying 
down any such inflexible rule [citing McNabb and 
Mallory).” 

In Crooker v. California, 357 U.S. 433, the Court stated: 


“On the other hand, where an event has occurred while 
the accused with without counsel, which fairly promises 
to adversely affect his chances, the doctrine suggested 
by petitioner would have a lesser, but still devastating, 
effect on enforcement of criminal law, for it would effec- 
tively preclude police questioning—fair as well as un- 
fair—until the accused was afforded opportunity to call 
his attorney. Due process, a concept ‘less rigid and 
more fluid than those envisaged in other specific and 
particular provisions of the Bill of Rights,’ Betts v. 
Brady, demands no such rule.” 


The law is well established that there is no constitutional 
right to counsel even at a preliminary hearing. See Council v. 
Clemmer, 85 U.S. App. D.C. 74, 177 F. 2d 22, 23 (1949), cert. 
denied, 338 U.S. 880 (1949) ; Burall v. Johnston, 146 F. 2d 230 
(9th Cir. 1944), cert. denied, 325 U.S. 887 (1945). Thisis true 
even though counsel may be expressly requested. See State 
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v. Sullivan, 227 F. 2d 511 (10th Cir. 1955), cert. denied 
sub nom. Braasch v. State of Utah, 350 U.S. 973 (1956). 


IV. The articles secured pursuant to a valid search warrant 
were properly admitted into evidence 


The record discloses that the police applied for a search war- 
rant for Raymond Coleman’s premises (J.A. 13-15). The 
affidavit in support thereof shows there was probable cause for 
issuance of the warrant. This is not contested. Appellant 
objects to the introduction of a whiskey bottle and bag because 
the items are not listed on the face of the warrant. The fact 
that this may be so does not render the warrant invalid, for the 
facts disclosed in the warrant were sufficient to justify legal 
entry into the premises. The law is well settled that when the 
police know a crime has been committed, they may recover the 
means and fruits of the crime by a search warrant. Therefore, 
when they entered the apartment and saw the whiskey bottle 
which they knew had been used as a pretext for committing the 
crime, they acted properly in recovering it. The “return” lists 
the whiskey bottle (J.A.11). The fact that the bag was not in- 
cluded on the “return” is unimportant because the entry of 
items on such a return is purely a ministerial function and does 
not affect the admissibility of the items omitted nor does it 
render the warrant invalid. Rose v. United States, 274 Fed. 
245 (6th Cir. 1921); Nordelli v. United States, 24 F. 2d 665 
(9th Cir. 1928); Reisgo v. United States, 285 Fed. 740 (Sth 
Cir. 1923); United States v. Gaitan, 4 F. 2d 851 (S.D. Cal. 
1925); United States v. Zager, 14 F. Supp. 23 (D. Md. 1936), 
aff'd, 84 F. 2d 1028, cert. denied, 299 U.S. 558 (1936). To the 
same effect see Beach and Greene v. United States, 100 US. 
App. D.C. 26, 240 F. 2d 888 (1957), where this point was 
briefed and argued. As to appellant’s other claim that the 
police witnesses were impeached as to the time when the ar- 
ticles were recovered, this question of credibility was deter- 
mined adversely to appellant. 

V. The trial court properly excluded testimony of what 

witnesses thought 


Appellant was allowed to testify that he raised both hands 
when Private Winters called to him. This testimony about 
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an action commonly accepted as a sign of submission would, if 
believed, be more probative of his subjective intent than any 
testimony as to what transpired in his mind at that brief 
moment. This statement is made on the assumption made for 
the purposes of argument, that his subjective intent at this 
brief moment is legally relevant. 

It is obvious that in the circumstances of this case, appellan 
had not been arrested in the legal sense of being placed in effec- 
tive custody and that, therefore, the felony had not been com- 
pleted. Therefore, whatever was in his mind at the time was 
irrelevant. In Long v. Ansell, 63 U.S. App. D.C. 68, 81, 69 F. 
2d 386 (1934), this Court spoke of arrest in the following 
terms: “* * * we think that the term arrest may be applied 
to any case where a person is taken into custody or restrained 
of his full liberty * * *” [Emphasis supplied.] It is evident 
that an arrest is comprised of more than the mere saying of 
words or the mere stopping of the locomotion of the felon. 
There must be an effective restraint, to the degree that the 
felon is restrained of his full liberty to leave the scene under 
proper conditions. 

With regard to the question put to Private Winters, we 
submit that his testimony both on direct and cross-examina- 
tion shows that he never considered appellant arrested at the 
time he thought he “had him at bay” (J.A. 57). It therefore 
follows that the question put to him only called for a con- 
clusion of law, since what is or is not an arrest is a matter of 
law. Whether the events which constitute an arrest occurred 
is a matter of fact to be decided by the jury. 

With regard to the question addressed to appellant on direct 
examination the first objection was properly sustained on the 
ground that it was leading (J.A. 346). The court’s action 
did not prevent counsel from asking a proper question leading 
to the result which he anticipated. With regard to the second 
question objected to, this falls in the same category as the 
question addressed to Private Winters. It was asking the 
witness to give a legal conclusion (J.A. 345, 346). Here there 
was no testimony offered and appellant at no time claims 
that he made any statements indicating surrender or submis- 
sion to arrest prior to, at, or after the killing. In this posture 
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of the case from the facts before the court the latter properly 
sustained the objection. No proper questions were thereafter 
put to the witnesses. 

Appellant’s contention regarding the question put to Lieu- 
tenant Daly must fail because a police officer’s opinion as to 
involvement in 9 crime is not relevant to establishing the fact 
of probable cause for arrest. Opinion must be based on fact. 
No facts were disclosed to show that Raymond was involved 
in the crime before his admission of complicity. 

Appellant’s attempt to inject the question of whether other 
persons and/or alleged suspects had been beaten in the course 
of the same investigation had no relevance to the issue before 
the court. That issue was whether Raymond Coleman was 
beaten and that issue was thoroughly explored. Furthermore, 
appellant has no standing to contest this issue and Raymond 
does not appeal. 


VL. The trial court properly exercised its discretion in deny- 
ing appellant’s pre-trial and trial motions for inspection of 
the personnel records of the deceased and surviving police- 
men 


Production and inspection of records and statements of a 
witness before a witness has testified are matters within the 
discretion of the trial court. Fryer v. United States, 93 US. 
App. D.C. 34, 207 F. 2d 134, cert. denied, 346 U.S. 885 (1953) ; 
United States v. Carter, 15 FRD. 367 (D.DC. 1954). In 
this case there was no abuse of that discretion. 

The record discloses that an official record of the police de- 
partment kept in the ordinary course of business at the Thir- 
teenth Precinct was produced by Lieutenant Jacob Brickman. 
That official record showed that the gun used to kill Private 
Brereton and found a few doors from appellant's house had 
been issued to Private Brereton. This gun record was made 
at the time Private Brereton was assigned to the Thirteenth 
Precinct.  (J.A. 94-96.) Records of the issuance of service 
revolvers are kept in two places, ie., the precinct to which the 
officer is attached and Police Headquarters (J.A. 96). Since 
these official records duplicate each other it follows that the 
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court did not abuse its discretion by excluding cumulative 
evidence. 

Private Winters testimony concerning his gun also reflects 
that the trial court did not abuse its discretion. He testified 
that the gun had been issued to him, that it was in his posses- 
gion on the night of the killing, and was identifiable by its 
serial number and a peculiar defect in the blueing (J-A. 47-48). 

It is clear that appellant’s attempt to see the personnel rec- 
ords of the officers as the “best evidence” to identify the guns 
was mere pretext to allow him to go on a “fishing expedition”. 
At trial defense counsel stated that the records had been sub- 
poenaed “to uncover if there are any irregularities in the files 
pertaining to brutality which possibly has been commited in 
the past by these police officers.” (J.A. 371.) (Emphasis 
supplied.) In the record of this case there is not the slightest 
hint or proffer of information that the officers had been guilty 
of prior misconduct. In at least this respect the case is criti- 
cally different from Evans v. United States, 107 U.S. App. 
D.C. 324, 277 F. 2d 354 (1960). In Evans the defense offered 
to produce testimony of the decedent’s wife that when drink- 
ing the decedent was belligerent toward her. 

In Jencks v. United States, 353 U.S. 657 (1957), the Supreme 
Court held that a defendant is entitled to pre-trial statements 
of a Government witness after the witness has testified at trial. 
Here, appellant did not ask for Private Winters’ pre-trial state- 
ments when the officer testified. Appellant’s pre-trial request 
was premature and properly denied. In Palermo v. United 
States, 360 U.S. 343 (1959), the Court said that the so-called 
“Jencks” Act, 18 U.S.C. § 3500, “does not, in so many words, 
state that it is the exclusive, limiting means of compelling for 
cross-examination purposes the production of all statements of 
@ government witness to an agent of the Government. But 
some things too clearly evince a legislative enactment to call for 
a redundancy of utterance.” * * * “Since the statutory proce- 
dures are exclusive they constitute the rule of law governing 
the production of the statement at issue in this case * * *” 
* * © “Subsection (a) requires that no statement of a govern- 
ment witness made to an agent of the Government and in the 
Government’s possession shall be turned over to the defense 
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until the witness has testified on direct examination.” It fol- 

lows therefore, that Fryer v. United States, supra, is not in 

point. Appellant never requested production of any state- 

ment when or after Winters testified for the purpose of 

impeachment. 

VIL. The evidence disclosed that there was a robbery and that 
in the course of the robbery a killing occurred 


Appellant’s contention that the Government failed to prove 
asportation beyond reasonable doubt is contradicted by the evi- 
dence. He admits that at the time of the robbery he “started 
to pull out some money” from the cash register (Br. 47). He 
now claims, however, that he is uncertain whether this was his 
change from the five-dollar bill, which was an integral part of 
the method planned to perpetrate the robbery. On direct 
examination he admitted he reached his hand over into the cash 
register and started to pull out some money and put it in his 
pocket (J.A. 340). Upon cross-examination (J.A. 349-350) 
he admitted that he took some money. Raymond Coleman’s 
statement, made in appellant’s presence, was that after the 
clerk was notified of the holdup, appellant started getting 
money out of the cash register (J.A. 263). The complaining 
witness testified that approximately $197.00 was taken during 
the robbery (J.A. 68). Appellant’s counsel in summation ad- 
mitted that appellant “took some money” (Tr. 1084).”* Clearly 
the money was in appellant’s possession at the time of the kill- 
ing and the asportation was in progress at that time. This 
was & question of fact for the jury to decide. Carter v. United 
States, 96 US. App. D.C. 40, 223 F. 2d 332, cert. denied, 350 
U.S. 949 (1956). In Carter this Court said 

“that so long as the essential ingredient of asportation 
continues, the crime of robbery is still in progress; and 
recognizes the further principle that during continuous 
pursuit immediately organized and begun, asportation 
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is still going on, with the result that the robber is guilty 
of first degree murder if in those circumstances he kills 
@ pursuer.” 


Under the statute in question it matters not whether the kill- 
ing be accidental or intentional. See Mumforde v. United 
States, 76 US. App. D.C. 107, 180 F. 2d 411, cert. denied, 317 
US. 656 (1942), where this Court said: 
“Jt is thus thoroughly established in this jurisdiction 
that a homocide committed, ‘without purpose so to do,’ 
in the course of the perpetration or attempted perpe- 
tration of a robbery is murder in the first degree.” 


Cf. Wheeler v. United States, 82 US. App. D.C. 363, 367, 165 
F. 2d 225, 229 (1947), cert. den., 333 U.S. 829; State v. Habig, 
106 Ohio St. 151, 140 N.E. 195 (1922); State v. Milam, 108 
Ohio App. 254, 156 N.E. 2d 840 (1959). 

This case was submitted to the jury on a question of fact 
whether the felony was still in progress. The record discloses 
that there was a clear issue of fact as to whether asportation had 
ceased at the time Private Winters had appellant “at bay”. 
It cannot be said that appellant had placed himself in the 
safe and secure custody of the police or that the alleged “ ? 
terminated the felony. Even if, as appellant claims, he had 
raised his hands at the moment Private Winters called to him 
and Officer Brereton got between Winters and appellant, ap- 
pellee maintains that this is insufficient to place him in the 
secure custody of the police necessary to terminate an armed 
robbery. Cf. Commonwealth v. Kelly, 337 Pa. 171, 10 A. 2d 
431 (Sup. Ct. Pa. 1940). Nor was his status at that time suf- 
ficient to come within the definition of arrest set forth in Long 
v. Ansell, supra, by being “taken into custody or restrained of 
his full liberty.’ We submit that there must be sufficient ef- 
fective restraint to the degree that the felon is restrained of 
his full liberty by being taken into safe custody before an 
“srrest” is sufficiently complete to constitute the termination 
of the crime, particularly in an armed robbery. 

In view of Private Winters’ testimony that appellant, after 
being advised of Winters’ authority, had both hands in his 
pockets, took his left hand out keeping it at his side, his right 
hand remaining in his pocket after the commission of a crime 
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in which a gun was used, the issue of termination clearly be- 
came a question of fact for a jury to determine. The jury 
chose to believe the government’s witness. 


VIIL The trial court’s instructions were clear and complete 


The criteria set forth in Wiliams v. United States, 76 US. 
App. D.C. 299, 301, 131 F. 2d 21, 23 (1942), was fully complied 
with by the trial judge. For in language easily understandable 
by the jury he set forth the basic applicable principles of law 
in order to guide them in their deliberation. It seems apparent 
that the jury did not find the instructions confusing since they 
requested no further elucidation. 

Government’s instructions Number Two and Number Six 
complemented each other and from the language expressed 
therein the jury could not have regarded as non-essential any 
part of the instructions. These instructions set forth in dif- 
ferent language the same elements of the offense except that 
Number Six did not include commission within the District of 
Columbia and the aider and abettor charge. 

None of appellant’s instructions set forth a definition of 
“srrest”. However, one of the instructions granted to him does 
set forth his definition as do other instructions on that score. 
He cannot now complain that the judge sua sponte went into 
greater detail than that which he requested. 

The court’s instructions on the law of self-defense included 
substantially appellant’s requests on this subject. The ques- 
tion of self-defense was fully presented to the jury by ap- 
pellant’s testimony as well as in the arguments of counsel and 
the court properly instructed them on that question. 


IX. No probative evidence was submitted on good character. 
No request for an instruction was submitted 


Although unimpeached evidence of good character may tend 
to create a reasonable doubt as to a defendant’s guilt, such evi- 
dence must consist of testimony regarding the reputation of the 
individual in the community where he lives. In the instant 
case there was no testimony along these lines. At most there 
was a long statement by appellant’s mother in which she failed 
to testify as to appellant’s reputation in the community for 
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good character although she had been requested to testify as to 
his reputation for truthfulness. Her statement. consisted 
mostly of a plea for mercy (J.A. 337, 338, 339). The only 
other alleged evidence consists of a statement made that ap- 
pelant had been honorably discharged from the Army. This 
evidence we submit is entirely insufficient to set forth appel- 
lant’s reputation of good character in the community. Fur- 
thermore, no request was made for an instruction on reputa- 
tion for good character and in the circumstances, the trial court 
was not required to give one. 


X. The evidence was sufficient to support the verdict of guilty. 
Alleged inconsistencies in a verdict are not sufficient to 
require reversal 


The law has become well settled that inconsistencies alone in 
jury verdicts are insufficient grounds for reversal. This Court 
established the rule in this jurisdiction in the case of American 
Medical Ass’n. v. United States, 76 U.S. App. D.C. 70, 130 F. 
2d 233 (1942), cert. granted in part, 317 US. 613, affirmed, 317 
US. 519 (1943), wherein it isstated (at p.89): 


“Tt has been held many time that inconsistency in 


verdicts does not require the result contended for by 
appellants. And this is true even though the incon- 
sistency can be explained by no rational considerations. 
The question for us is whether the convictions are con- 
sistent with the evidence.” (Emphasis supplied.] 


This principle was reaffirmed in Gulars v. United States, 87 
US. App. D.C. 16, 182 F. 2d 962 (1950). Londos v. United 
States, 240 F. 2d 1 (5th Cir. 1957), cert. denied, 353 US. 949; 
Ehrlich v. United States, 238 F. 2d 481 (5th Cir. 1956) ; see also 
Borum v. United States, 284 US. 596 (1932) ; United States v. 
Dotterweich, 320 US. 277. This Court in Gray v. United 
States, 104 U.S. App. D.C. 153, 260 F. 2d 483 (1958) rejected a 
similar contention to that raised by appellant. It stated: 
“As said in Meredith v. United States, 238 F. 2d, 535, 
542 (4th Cir. 1956), conviction of the principal actor 
is not a prerequisite to conviction of the aidor and ab- 
bettor. It need only be established that the act con- 
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stituting the offense was in fact committed by some- 
one. 2 @ #7 


We submit that if there was any inconsistency in this case, 
the co-defendant benefitted thereby. He does not appeal and 
appellant has no cause to complain. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Otrver GaSscH, 
United States Attorney. 
Cari W. BELCHER, 
Danie J. McTacoe, 
Naruan J. Pavtson, 
Assistant United States Attorneys. 
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UNITED STATES OF AMERICA, 


Appellee 


Appellant moves this Court to permit rehearing on so 
much of the Court's decision and opinion as affirms,| by a 
vote of five to four, appellant's conviction for first degree 
murder. Argument in this case was had on January 11, 1961, 
and the Court's decision and opinion were handed down on 
September 8, 1961. This petition for rehearing does not seek 
to argue further the general propositions of law advanced in 
appellant's brief and at oral argument. Rather, accepting 
the principles laid down in the majority opinion, appellant 
herein suggests that certain critical features of the record, 
perhaps insufficiently discussed in appellant's prior 
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argument, may have been overlooked in applying these princi- 
ples to the facts/of the instant case. This petition will 
accordingly set forth such items in the record as appellant 
believes require a reversal of the murder conviction under 
the principles of law accepted in the majority opinion. In 
addition, appellant will argue that the Court's opinion has 
failed to take account of an important aspect of the leading 
case of Carter v. United States, 96 U.S. App. D.C. 40, 223 
F.2a 332 (1955), cert. denied 350 U.S. 949 (1956), on which 
the majority heavily relied. For in Carter the trial court's 
charge, as hereinafter shown, contained the very instructions 
on lesser included offenses which appellant claims were 


required in the trial of the instant case. 


I, FAILURE TO CHARGE ON LESSER HOMICIDE OFFENSES. 

Insofar as this aspect of the Court's decision is con- 
cerned, there appears to be no disagreement between the 
majority opinion and the dissent on the governing principle 
of law. Both opinions agree upon the fundamental proposition 
that the trial court must instruct on a lesser included 
offense if, but only if, such lesser offense is supported by 
some evidence, in accordance with the test in Sparf v. United 
States, 156 U.S. 51, 103 (1895), Stevenson v. United States, 
162 U.S. 313, 323 (1896), and Kinard v. United States, 68 App. 
D.C. 250, 253, 254, 96 F.2d 522, 525, 526 (1938). The dis- 


agreement is merely as to whether there was evidence in this 
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record from which the jury could have found appellant guilty 
of second degree murder, if the jury accepted (as both opin- 
ions agreed it was free to do) appellant's testimony that he 
had submitted to arrest prior to the shooting of Brereton. 
The essence of the majority position is that |the evi- 
dence in this case was "evidence which required a finding 
either of guilty or not guilty -- nothing else." (Slip 
Opinion, p. 7.) Thus, as the majority viewed the record, 
had the jury been instructed upon and returned a verdict of 
second degree murder, then here, as in the first Green pros- 
eaeiooh such a verdict would have had to be set aside on 
appeal for lack of any evidence to support it or to warrant 
the instruction on which it was based. Appellant sub- 
mits that in the instant case, unlike Green, the evidence 
would have sustained a jury finding that the homicide, 
although committed after termination of the felony, |was per- 
petrated with the “malice aforethought" required for second 
degree murder under D. C. Code § 22-2403. Such a finding 
could have been arrived at from the evidence in the| record 
had the jury appraised the testimony in any of the following 
ways. 
(1) It is agreed by the majority opinion and the 
dissent that the jury could have found, had it believed 


if Green v. United States, 95 U.S. App. D.C. 45, 218 F.2d 
56 


(1955) 


eet 


appellant's testimony on the point, that appellant had sub- 
mitted to and was under arrest of Officer Winters prior to 
the homicide. (Slip Opinion, pp. 16, 18, 24.) If it made 
such a finding, however, the jury might still have rejected 
appellant's testimony that Brereton was the aggressor in 
their post-arrest "tussle". It might instead have believed 
Officer Winters! testimony on this point, viz., that appel- 
lant had come out from the nook and grabbed Brereton without 
any provocation (J.A. 44, 60-62; see Slip Opinion, P. 12). 
In that event, there would be a classic situation of a kKill- 
ing "with malice aforethought". Winters testimony that 
appellant fired a second shot into Brereton after the latter 
already lay helpless on the ground (J.A. 44-45) would read- 
4ly support a finding that appellant intended to kill or do 
grievous bodily harm to Brereton. Such an intent would fur- 
nish the mental ‘element of "malice aforethought" required by 
§ 22-2403. Indeed, the evidence as to intent might well 
have been sufficient for first degree premeditated murder, 


under Collazo v. United States, 90 U.S. App. D.C. 241, 26, 
196 F.2d 573, 578 (1952). Surely the prosecutor was suggest- 
ing at least the presence of "malice aforethought", if not 


of "premeditated malice", when he described the second shot 
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to the jury as "the coup de grace", "a vicious thing". 
And the medical evidence suggested, and readily permitted 
the jury to find, that it was the second shot which |was 


the cause of death. 


2/ The prosecutor's language in summation was: 


"He testified, did Winters, that he was |shot 

and he went down and then there was a third flash 

of fire, three shots from Brereton's gun, and does 
it take much imagination to realize what that third 
shot was? That was the coup de grace, that was the 
shooting down by this man William Coleman into the 
officer who -- we have no testimony on this score, 
but who must perhaps have begun to rise up like this 
and he just shot right down at him, a vicious crime, 
@ vicious thing, ladies and gentlemen." Tr. |1060~61, 


The supporting testimony of Winters to which the prosecutor 
apparently referred is at J.A. 44-46, The allusion|to "no 
testimony on this score" seems to refer only to the |prose- 
cutor's speculative description of Brereton's precise pos- 
ture when the last shot was fired, not to his broader con- 
tention that Brereton was already hors de combat. 


The "third shot" referred to by the prosecutor|was the 
second of the shots which struck Brereton, According to 
Winters' testimony, the first shot from Brereton's pistol 
struck Brereton, the second struck Winters, and the |third 
Brereton. J.A. 44-45; Slip Opinion, p. 13. 


Yor According to the testimony of Deputy Coroner Wheiton 

- 124-26, 131), death was caused by a shot fired |down in- 
to Brereton's shoulder blade, and not by the other shot, 
which entered his side. Of the two shots testified |to by 
Winters, the second one, fired after Brereton was down 
(J.A. 45), would presumably be the fatal one which entered 
from above; and the first one, where "The flash was |in the 
midsection" (J.A. 44), about waist high (J.A. 58), would 
presumably be the non-fatal shot in the side. 
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(2) Even if the jury did not accept Winters' 
testimony indicating that the second shot was deliberately 
fired into a helpless Brereton, or if it found that the 
first shot alone was the cause of death, it could still 
properly conclude that a post-arrest homicide was with 
“malice aforethought” if it believed Winters' testimony 
(J.A. 44, 61-62) that appellant was the aggressor in initi- 
ating the "tussle". No intent to kill is essential for 
second degree murder; it is sufficient to constitute 
“malice aforethought” that the jury find the aggressor 
sought "to do an injurious act wilfully to the injury of 
another", or that his conduct "shows a heart fatally bent 
on mischief and unmindful of social sen = Unless the 


sor In Eryer v. United States, 93 U.S. App. D.C. 34, 38, 
F.2 4, 138 (1953), the Court approved the defini- 
tion that 


"tMurder inthe second degree is the unlawful 
killing of another, where there is not a premedi- 
tated design and plan to effect death, but where 
there is malice aforethought.'" (Emphasis supplied 
by the Court.) 


It then approved the instruction defining malice as follows: 


"tMalice,iin the eyes of the law, is a state of mind; 
it shows a heart fatally bent on mischief and unmind- 
ful of social duties. Malice, as the law knows it, 
may also be defined as a condition of mind that 
prompts a person to do an injurious act wilfully to 
the injury of another, Malice may be implied or in- 
ferred from the act committed, or it may be expressed.' 
(Emphasis supplied.)" Id. at n. 18. 


Accord: United States v. Edmonds, 63 F. Supp. 968, 970 
(D.D.c. 1940). aa : 


Moreover, “an accidental or unintentional killing con- 
stitutes murder in the second degree if it is accompanied 
by malice." Ibid. 
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jury found that appellant acted out of fear, provocation or 
self-defense, his conduct in attacking Brereton would cer- 
tainly fit this description. | 

(3) If the jury believed appellant's contention 
(J.A. 344, 351) that Brereton was the aggressor in la post- 
arrest "tussle", it could still have found that the homicide 
was with "malice aforethought" if it regarded the provocation 
by Brereton as insufficient, Under United States <. Edmonds, 
63 F. Supp. 968, 970 (D.D.C. 1946), a killing under the prov- 
ocation of an assault (and claimed by defendant to be in 
self-defense) will constitute second degree murder if the 
jury finds the provocation inadequate. And for an arrested 
felon to have been provoked to homicide by threats, cursing 
and the waving of a gun in his face (J.A. 344) would not nec- 
essarily be considered by the jury an instance of adequate 


provocation. 
Under any of the three foregoing sets of circumstances, 
the jury could also have found that the homicide was reduced 
to voluntary manslaughter because appellant acted out of fear, 
as he claimed (J.A, 344-45), provided the jury believed that 
a reasonable man under like circumstances would have been pro- 
voked by fear similarly to act in a "heat of passion", Kinard 
v. United States, 68 App. D.C. 250, 254, 96 F.2d 522, 526 
(1938). <A manslaughter verdict would likewise be appropriate, 


as was indicated in the Government's brief (at p. 15), if the 


eer 


jury found that appellant acted in self-defense but used ex- 
cessive force in so doing. The Government contended (and the 
majority opinion apparently accepts the contention) that, "No 
claim that excessive force was used was made by either the 
prosecution or the defense". Ibid. But, it is submitted, 
the argument of the prosecutor, quoted in note 2, supra, and 
the testimony of Winters on which it was based (J.A. 44-45), 
clearly did constitute a claim of excessive force. It was 
apparent that they viewed the final, deliberate shot into the 
incapacitated Brereton as unrelated to any legitimate need of 
self-defense; and if the jury accepted their version of the 
circumstances under which this shot was fired, it must have 
found a culpable homicide even if it accepted the balance of 
appellant's testimony on aggression and self-defense. 
Finally, a finding of involuntary manslaughter would have 
been possible if the jury found that the killing was in the 
course of a post-arrest "tussle", was accidental and without 
malice, This would be a situation resembling that which the 
jury could have found in McDonald v. United States, 109 U.S. 
App. D.C. 98, 284 F.2d 232 (1960), where the failure to in- 


struct the jury ion involuntary manslaughter was held "plain 


error", 
In appellant's view, the majority opinion fails to 


take account of the foregoing evidence, which would support 
a@ lesser homicide verdict if the jury believed appellant's 
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testimony that he submitted to arrest prior to the homicide. 
It seems to appellant that the majority does not accord sig- 


nificance to this evidence concerning events after the 
asserted arrest, because of its view that the jury's "verdict 
establishes that the jury rejected the appellant's version of 
the circumstances in question and credited the testimony of 
Officer Winters" that no arrest had taken place. (Slip Opin- 
ion, p. 16.) But even if it can now be concluded that the 
jury must have rejected the appellant's contention |that he 
submitted to arrest -- and there are considerable difficult- 
ies in drawing such a conclusion -~- this conclusion is not 
of assistance in determining whether the jury should have 
been instructed on the lesser homicide offenses. For the 
adequacy of the trial court's instructions cannot be 
appraised retrospectively. It must be determined prospec- 
tively, as of the time that the case went to the jury. At 
that time, it is apparently conceded, the evidence was such 
that the jury was free to conclude that a submission to 


5/ One of the difficulties, arising out of the truction 
upon which the jury's finding was reached, is considered in 
Part III, infra. In addition, it is problematic that one 
can aseribe to the jury a definite finding that an arrest 
had not terminated the felony as to appellant, when the 
same jury apparently found that the arrest had eee 

e 


the felony as to the co-defendant whom it acquitted on the 
felony-murder count. Nor does the Court's reliance in Part 
I of its opinion upon the rationale that the jury's verdict 
may be the product of "vagaries", "carelessness or|comprom~ 
ise" (Slip Opinion, p. 6), fit well with an attempt to 
determine the jury's finding on any mediate question of fact. 
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arrest preceded the homicide. It was therefore essential 


that the jury be instructed on the homicide verdicts which 
it could reach from the evidence if the arrest issue were 
daetermined in appellant's favor. To hold otherwise would 
mean that a failure to instruct on a lesser included 
offense could never be prejudicial error. For wherever a 
jury has in fact convicted of the greater offense, it could 
be coneluded in retrospect that "the jury rejected the 
appellant's version of the circumstances in question and 
credited the testimony" establishing the greater offense. 

As appellant reads the Court's opinion, it never con- 
siders the effect of the evidence concerning arrest on the 
need for instructions on lesser included degrees of homicide. 
Part III of the majority opinion holds that, in the absence 
of an arrest, the killing must have been committed in the 
perpetration of a felony and therefore the evidence would 
preclude a second degree murder verdict. Part IV of the 
majority opinion! then considers the evidence on the question 
of arrest. But it apparently does so only in the context of 
answering appellant's contention below, cited in the Court's 
footnote 23, and! reasserted in Part VII of appellant's ee 


6/ Appellant distinguished between the contention in Part 

of his brief! that the evidence concerning arrest required 
@ verdict of acquittal, and the contention in Part I of the 
brief that such evidence required instructions on lesser 
degrees of homicide. See Brief for Appellant, p. 16 n. 3. 
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that such evidence required a directed verdict of acquittal. 
Having concluded that there was sufficient evidence |for the 
jury to decide the arrest issue either for or against the 
appellant, so that a directed verdict was not required, the 
Court concludes that the jury's finding on this point must 
be upheld if "the instructions as given" were correct, as 
the majority holds they were. But "the instructions as 
given" to which the majority opinion refers, seem in context 
to mean only the instructions given on the subject of arrest. 
The result of this process of analysis is to pass over any 
consideration of whether instructions which were not given -- 
i.e., instructions on lesser degrees of homicide --|may prop- 
erly be omitted in a case where there is evidence from which 
the jury could find that the felony was terminated prior to 
the homicide but that the homicide was nevertheless] culpable. 
It almost seems that, had Part IV of the majority's] analysis 
been placed before Part III, the opinion could not have con- 
cluded that felony-murder and outright acquittal were the 
only verdicts which the evidence permitted. 
A further difficulty presented by the analysis in the 
crucial Part III of the majority opinion, is the reliance on 


the case of Carter v. United States, 96 U.S. App. D.C. 40, 
223 F.2d 332 (1955), cert. denied, 350 U.S. 949 (1956). 
Appellant respectfully submits that such reliance 1s misplaced. 


Appellant agrees that Carter may rightly be regarded as the 
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case most nearly in point to the instant factual situation. 
Indeed, it is the only other case in this jurisdiction in 
which the felony-murder doctrine has been extended to a hom- 
icide committed during pursuit from the scene of the felony. 
In Carter, as in ithe instant case, the defendant contended 
in effect that there was a break in the "chain of fact and 
circumstanceg which links the robbery and the homicide" 
(Slip Opinion, p. 11). In Carter, defendant's claim was 
that the break had occurred at the beginning of the pursuit, 
whereas the present appellant contends that it occurred at 
the end; but this distinction is surely one without a legal 
difference. In Carter, as in the instant case, the question 
of fact as to whether the "chain" was broken, i.e., whether 


the homicide was committed vy, the perpetration of the rob- 


bery, was left to the jury. But in Carter the jury was 
also instructed on the lesser degrees of homicide of which 


T/ By contrast, in Wheeler v. United States, 82 U.S. App. 
; 63, 165 F.2d 225 (1947), cert. denied, 333 U.S. 829 
(1948) -- the other robbery-murder case relied on in Part 
III -~ it was undisputed that the homicide occurred while 
a hold-up was in'progress. Indeed, the defense contentions 
there were inconsistent with any attempt to show otherwise. 


8/ See, e.g., the instruction in the Carter transcript at 
p. 260 ("You may! make the factual determination as to 
whether it [the homicide] was or was not committed in the 
perpetration of the crime"). 


The typewritten Carter transcript is on file in the 
office of the Clerk of the United States Supreme Court, 
whence it was sent with the unsuccessful petition for 
certiorari, 
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it could convict defendant under the felony-murder count, 


if the jury found that the homicide was committed after the 
termination of the felony. Although in Carter, unlike the 
instant case, the prosecution and the trial court permitted 
both the premeditated murder count and the felony murder 
count to go to the jury, Judge Morris! instructions in 
Carter made crystal clear that the lesser included offenses 
applied just as fully in consideration of the felony-murder 
count (count 2) as in consideration of the premeditated 
murder count (count 1): 
"Now, I have talked to you about the distinc- 


tion between the crimes of murder in the first 
degree as charged in the first and second counts. 


The lesser or included offenses in both of those 
counts are the same, you have occasion to 

consider any Lesser or included offense of homi- 
cide, then you would consider them with respect 
to either one of the first or second counts, bat 
they are the same offenses and they would not) be 
different offenses under each count. 


"For instance, if a defendant on trial for 
murder in the first degree, either under the 
first 2 the second count here, is not considered 

e jury to be gu 3° at offense, the 
“would then consider whether he is guilty 


being lesser and included offenses than the 
charge of murder in the first degree, irrespective 


of whether it is murder in the first degree 
charged in the first count or in the second count.” 


nite aves V. er, 2&2 r. . as 
Supplied. 


ese 


Ana after giving detailed instructions on the first count 
(premeditated murder) and the lesser included offenses there- 
under, Judge Morris instructed the jury with respect to its 
obligation to consider the lesser included offenses under 
count 2 (the felony-murder count): 


"TF you do not believe the defendant to be 
4ity of murder in the first degree as ¢ ed 
second count oO e etment, or i 

you have a reasonable doubt that he is guilty 
of that offense, it would then be your duty to 
consider the lesser or included offenses which 

ve just referred to connection with the 
first count of the indictment, and return your 
verdict according to the instructions that I 
have given you with respect to such lesser or 
ineluded offenses." Id. at 266. (Emphasis 
supplied.) 


So far as appears, this Court in Carter approved the instruc- 


tions cited. See Carter v. United States, 96 U.S. App. D.C. 


at 41, 223 F.2d at 333, note 2. Certainly in holding, as it 
did, that the evidence was sufficient to take the felony- 
murder count to the jury, the Court did not imply that the 
evidence of lesser included offenses was insufficient to war- 
rant their submission as well. 

Appellant failed to cite in his brief the instructions 
in the Carter transcript. The reference merely to the Court's 
footnote discussion of those instructions (Brief for Appellant, 
p. 19) was probably insufficient to apprise the Court 
adequately of their contents. With the benefit of the trans- 
eript quotations, appellant respectfully submits that recon- 
sideration of the effect of Carter as a precedent would be 
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appropriate, Otherwise, as the decision now stands, we have 
the paradox that in the instant case the majority opinion 
takes as authority for its conclusion that instructions on 
lesser degrees of homicide were not required or even proper, 
a factually indistinguishable case in which the precise in- 
structions desired by this appellant were given. 


II, FAILURE TO INSTRUCT ON SELF-DEFENSE. 

Even under the majority's view that the only verdicts 
possible on the evidence were guilty of felony-murder or not 
guilty, it was still essential that the jury be instructed 
on the excusable homicide defense that could form f@ predicate 
for the latter verdict. The dissenting opinion omitted con- 
sideration of the excusable homicide point for the sake of 


simplicity (Slip Opinion, p. 24, n. 1); but the giving of an 


instruction on self-defense is clearly consistent with the 
viewpoint of the dissent that the jury should have been in- 
structed on the factors to be considered in the event it 
found an arrest had occurred prior to the homicide. The need 
for such instruction is equally consistent with the majority's 
position that the jury must have rejected appellant's testi- 
mony as to the arrest. For even if the jury rejected the 
submission-to-arrest basis for a not guilty verdict suggested 
by the majority in Part IV of the opinion, it would still 
have had to consider whether self-defense afforded an alter- 


native basis for such a verdict. Just as self-deffense may 
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negative the express malice required for premeditated first 
degree murder, it could have negatived the implied malice 
which causes murder in perpetrating a felony to be deemed 
murder in the first degree. The majority opinion itself 
notes (Slip Opinion, p. 19) that the appellant's testimony 
sought to make out alternatively the defenses of arrest 
prior to homicide and of self-defense. The Government's 
prief likewise recognized that appellant sought to raise 
the issue of self-defense in his evidence. 

In rejecting appellant's claim (Brief for Appellant, 
p. 50) that the trial court erred in failing to instruct on 
self-defense, the Court apparently accepted the argument of 
the Government on this point. The Government's argument 
may be quoted in full as follows: 

"The court's instructions on the law of self- 

defense included substantially appellant's 

requests on this subject. The question of self- 

defense was fully presented to the jury by appel- 

lant's testimony as well as in the arguments of 

counsel and the court properly instructed them 

on that question." Brief for Appellee, p. 36. 
Thus, the Government in effect conceded that instructions on 
self-defense were required, but contended that such instruc- 


tions had in fact been given. Significantly, the Government 


"at most appellant's defense was self-defense and the 
evidence produced by him was consistent only with this 
theory and inconsistent with any other." Brief for Appellee, 
p. 15. 
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cited no instruction(s) in support of its contention. Appel- 
lant earnestly insists that no such citation could have been 
given because none exists in the record; and if this is so, 
reversal is required. Appellant's three requested instruc- 
tions on self-defense (J.A. 379) were all denied. Appellant 
has searched the record in vain to see where the Court's 
charge "included substantially appellant's requests on this 
subject", True, the Court instructed the jury that, where a 
police officer making an arrest uses unnecessary force, "the 
relationships between the parties are the same as between 
private individuals" (J.A. 389). But the Court never 
informed the jury what such relationships between private in~ 
dividuals are. The only mention of self-defense in the 
charge was: "Even in self-defense a person may not) use any 
greater force than is necessary to defend himself" (J.A. 3836). 
The Court's sole reference to the self-defense principle thus 
was one that defined the limit of its application. But the 
Court never explained to the jury the basic principle to which 
the limitation applied, 
This Court did not expressly discuss the reasons for 
holding that we asserted failure to instruct on self-defense 


0 
was not error. Appellant submits that, in the event the 


10/ The Court's rejection of appellant's claim of error on 

s point is encompassed by the general holding in| Part vi 
of the opinion that appellant's “other contentions" show no 
error below. 
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majority accepted the Government's contention that the in- 
structions adequately explained the law of self-defense, it 
would be appropriate to amplify the opinion by citing to the 
instructions in question. Such a citation would certainly 
facilitate any further appellate review of this important 
question in the Supreme Court, by informing that Court of 
the basis on which the majority opinion rests. If, on the 
other hand, the majority opinion rests on some premise which 
was not argued by the Government -- e.g., that no instruc- 
tion on self-defense was required -- appellant submits that 
he should have the opportunity to know what that premise is 
and answer it in reargument. 


III, THE INSTRUCTIONS CONCERNING ARREST, 


Part IV of the majority opinion examines and approves 
the instructions on the definition of arrest and the effect 
of an arrest on the termination of the felony., In approving 
the instruction on the latter point, however, there appears 
to be a fundamental inconsistency in the majority's position. 
On the one hand,! the opinion seems to accept the contention 
made in appellant's brief (p. 48, n. 20) that submission to 
an arrest should be held to terminate a felony as a matter 
of law. Thus the majority opinion indicates that, had the 
jury found appellant submitted to arrest, it must have 
acquitted him of! the charge of committing murder in the per- 
petration of a felony. On the other hand, the Court quotes 


= is) = 


and approves an instruction which deliberately left 
the jury as a question of fact whether submission t 
would or would not have terminated the felony. 


"tIf you believe from the evidence that 
defendant William C, Coleman submitved and we 


« Coleman 


an 
guilty of minder an the first degree as stated 
in count 1 of the indictment. ! (Emphasis 


added.)" Slip Opinion, p. 16, 
Under the terms of this instruction, the jury was entitled to 
find that appellant had submitted to arrest but still conclude 
that as a matter of fact such arrest did not terminate the 
robbery. Nor was this manner of phrasing the instruction in- 
advertent. The instruction was based upon State v.) Milam, 108 
Ohio App. 254, 156 N.E.2@d 840 (1958), which determined that 
under Ohio law it is a question of fact whether an arrest 
terminates a particular felony for purposes of the felony- 
murder mule. This instruction, defendant's requested 
Instruction No. 10, was given upon the express consent of the 
prosecution (J.A. 375), after the court had refused] the 
defendant's requested Instructions No. 1 and No. 2 ((J.A. 378) 


11/ However, as observed in the Brief for Appellant, p. 48, 
n. 20, and re-emphasized in the appendix to the majority 
opinion, Ohio limits application of the felony-murder rule 
to purposeful killings. 
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which were predicated on the theory that submission to arrest 
would terminate the felony as a matter of law. 

The Court ‘concluded in Part IV of its opinion, after 
analyzing the instructions on arrest, that "The jury could 
not have failed to understand that the Government was bound 
to prove beyond a reasonable doubt that there had been an 
unbroken continuity between the robbery and the killing. And 
the jurors could not have so found unless they also rejected 
the contention that an officer had actually arrested Coleman 
and had received his surrender", (Slip Opinion, pp. 17-18.) 
In view of the above-quoted instruction, this conclusion as 
to what the jury! must have found seems erroneous. Rather, it 
was clearly open to the jury, under the instruction, to find 
(1) that appellant had submitted to arrest by Officer Winters, 
put (2) such arrest did not as a matter of fact terminate the 
robbery. Moreover, in reaching this decision the jury was 
erroneously informed by the instruction that the burden of 
proof was on appellant to show that he had submitted to 
arrest, and that this arrest terminated the felony. In 
appellant's view, the instruction requires reversal both be- 
cause it is erroneous in itself and for a more basic reason. 
On the assumption that the jury followed the instruction, it 
becomes impossible to determine whether the jury must have 
found beyond a reasonable doubt that appellant had not sub- 


mitted to arrest. And with such a determination precluded, 


S en 6 


the majority opinion's rationale for holding that only two 


verdicts were possible seems no longer supportable. 


IV, USE OF STATEMENTS OBTAINED PRIOR TO PRELIMINARY 
ARING. 


In Part V of its opinion, rejecting appellant's con~ 
tention under the Mallory rule, the Court reasoned, 
"Certainly there was no impropriety here in the police ar- 
rangements for confrontation of the two accused" = (Slip 
Opinion, p. 20.) In reaching this conclusion, however, the 
opinion omits discussion of one feature of the record which 
distinguishes this case from the usual Mallory situation: 
at the time of the confrontation and the preceding police 
interrogation appellant had already been named as defendant 
in a pending first degree murder case. On the previous day, 
the Government had submitted a Petition to Commit Witnesses 
On Behalf of the United States in the case of "United States 
of America v. William C. Coleman" (J.A. 16). In this peti- 


tion the United States Attorney alleged that nee C. 
first 


Coleman was “a fugitive from a charge of robbery an 
degree murder", that each of three alleged material |jwitnesses 
“possesses first hand information which directly implicates 
the defendant William C. Coleman in this felony-murder charge", 


12/ The Court cited "Cf. Hawkins v. United States, 81 U.S. 
pp. D.C. 376, 158 F.2d 652 (1946), cert. denied, 331 U.S. 
830 (1947)", a pre-Mallory case. 
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and that certain persons were witnesses "for the United 


States in this proceeding". (J.A. 16; emphasis supplied. ) 


In the hearing on this petition, held the day prior to appel- 
lant's surrender to the F.B.I., the Assistant United States 


Attorney gave solemn assurance to the district court that 

the Government would proceed as quickly as possible to secure 
appellant's indictment by the Grand Jury, even if appellant 
were not yet in custody. (J.A. 18-19.) Thus it is clear that 
the Government required no interrogation of appellant in 
order to determine whether he should be charged; this deter- 
mination had already been made by the prosecuting authorities. 
The frequent justification for police interrogation prior to 
preliminary hearing, that this is necessary to protect the 
suspect from a groundless or insufficiently supported charge, 
therefore could not have been present in the instant case. 
The decision to seek appellant's indictment having been made, 
his interrogation could have only one effect on the proceed- 
ings against him: to supply information or evidence which 
could be used to obtain his conviction. Under these circum- 
stances, interrogation of "the defendant William C. Coleman 
in this felony-murder charge", before he had been judicially 
advised pursuant! to Rule 5 of his right to counsel and his 
privilege against self-incrimination, was in effect a denial 
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of those constitutional protections. Questioning 


accused under such circumstances as these seems the 


of situation that the Mallory rule is designed to pr 


The majority opinion appears to rely not on t 


that appellant was deprived of no right under Rule 5 


Fifth or Sixth Amendment, but rather on the finding 


deprivation as he suffered was not in fact prejudici 


view of appellant's admission on the stand of his pa 
tion in the robbery, the Court holds that any use of 
statements implicating appellant in the robbery coul 
have been prejudicial to hin. 


Court's conelusion that the conviction for robbery s 


be disturbed, and squarely rejects the argument made 


lant's brief. But it should be called to the Court! 


tion that appellant's statements were also used to di 


of an 
very type 
event, 

ine theory 
|, or the 
that such 
al. In 
rticipa- 
pretrial 


a not 


This rationale supports the 


lhould not 
in appel- 
is atten- 


iscredit 


his testimony on the murder charge, i.e., the testimony which 


sought to show that the homicide was after termination of the 


13/ 
of counsel at every step in the proceedings against 
Powell v. Alabama, 287 U.S. 45, 69 (1932). 


The accused in a capital case "requires the guiding hand 


him" 


This would surely 


include the stage between the initiation of the material wit- 
ness proceeding and the preliminary hearing required under 


Rule 5 ( 


The privilege against self-incrimination is app 
to police interrogation. See Bram v, United States, 
532 (1897). a 


a). 


Licable 
16 
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felony and that it was committed in self-defense, The record 
reveals that the prosecution employed the statements made by 
appellant prior to his Rule 5 hearing to impeach the credi- 
bility of his account of the crucial post-robbery events that 
transpired in the alley. Not only did the prosecutor use the 
statements to make appellant admit that he had lied to the 
police in originally denying that he had fled up the alley 
where Brereton was shot (J.A. 354), thus damaging appellant's 
credibility in general. More specifically, both on cross- 
examination (J.A. 353-54) and in summation (Tr. 1064-65), the 
prosecutor sought to drive home the point that William&* suc- 
cessive and inconsistent statements denied responsibility for 
the shooting until the confrontation with the co-defendant 
finally gave the lie to his story that he had participated 
only in the robbery but not the killing. The jury was 
clearly invited to believe that appellant's story about hav-~ 
ing submitted to arrest and then being attacked by Brereton 
was a last-minute fabrication designed to save appellant's 
life but belied by his strange failure to mention these events 
in statements to ‘the police at the time the events were fresh 
in his menory Such failure must also have served to 


14/ The prosecutor argued in summation: 


"Now, ‘for the first time in this case, you heard 
today from the lips of William C. Coleman that he did 
vun back into the alley, he admitted that_he had 
denied it to the police. But now he tells you this 
story and you hear this for the first time: 


cont'd 
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discredit the testimony of the one witness who had corrobor~ 


ated appellant's account of the events in the alley |-- the 


14/ cont'd 


"10h, I ran into the alley and I hid eth And 
when the police put his gun upon me, I raised my hands 
in the air. And then this other policeman came down 
and he put his gun up in my face and he said |he was 
going to kill me and I acted in self-defense I 
struggled over the gun and it went off accidentally.' 


"Ts that story worthy of belief? How could it be? 
How could a struggle over the gun like that result in 
Brereton being shot in the side, shot in the |back, 


and the other man being shot in the face? Such a 

sto is absurd and if the story was true, W dn't 
stony is absurd and if the stony vas true, Way Gian't 
supplied. ) 


Appellant failed to cite this portion of the summation 
in his brief. 


The evidentiary support for the quoted portion of the 
summation derived not only from appellant's cross-examination 
(J.A. 353-54), but also from the testimony of Lt. Daly. ‘The 
latter testified (J,A,262) that William had made a aera 
to the police denying that he ever went down the alley where 
Brereton was shot, and claiming that his (appellant! 
fatigue cap found in the alley was being worn by his brother 
Raymond at the time. This testimony, admitted over |appel- 
lant's objection on Daly's cross-examination by co-defendant's 
counsel, must inevitably have discredited the appellant in the 
eyes of the jury because of his apparent attempt to |make his 
own brother pay the penalty for appellant's crime. (Moreover, 
the jury was told in effect to consider this statement 
related by Daly as evidence against appellant, For |the jury 
was instructed (J.A. 385) that conversations and statements 
related in the trial testimony might be considered against a 
defendant who was present at the time such conversations or 
statements transpired. And Lt. Daly had testified before 
the jury, under careful questioning by the court (JJA. 261- 
62), that appellant was present when the statement by appel- 
lant, related by Daly, was read out at the confrontation, 


6h 


witness Annie Elizabeth Coleman, who recounted the descrip- 
tion of events allegedly given by William within a “Tittle 


while” of their occurrence the same night. (J.A. 332-34.) 


In view of|the fact that the jury's verdict on the 
murder count must have depended on its assessment of the 
relative credibility of Winters' and appellant's testimony, 
appellant submits! that it would not be "trifling with the 
administration of the criminal law” to conclude that the 
use made of statements obtained prior to the Rule 5 hear- 
ing was error affecting "substantial rights". Cf. Stewart 
v. United States, 366 U.S. 1, 7-10 (1961), holding that an 
improper reference to defendant's failure to tell the same 
story in the past was prejudicial error because it may 
have impeached the credibility of his present testimony. 
Appellant therefore urges that the Court consider on re- 
hearing the effect of his pretrial statements on the jury's 
evaluation of his testimony concerning the defenses of 


arrest and self-defense. 


CONCLUSION 


For the foregoing reasons, appellant respectfully 
prays that this Court allow rehearing on the four points 
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discussed above, and reverse appellant's conviction 


first degree murder, 
Respectfully submitted, 


/s/ Edward Bennett Williams 
| 


Counsel for Appellant | 
Appointed by This Court 


1000 Hill Building | 
Washington 6, D. C. | 
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